Volume 110
Issue 2 Dickinson Law Review - Volume 110,
2005-2006
10-1-2005

Tot Capita Tot Sententiae: An Extension or Misapplication of
Rawlsian Justice
Giancarlo Panagia

Follow this and additional works at: https://ideas.dickinsonlaw.psu.edu/dlra

Recommended Citation
Giancarlo Panagia, Tot Capita Tot Sententiae: An Extension or Misapplication of Rawlsian Justice, 110
DICK. L. REV. 283 (2005).
Available at: https://ideas.dickinsonlaw.psu.edu/dlra/vol110/iss2/3

This Article is brought to you for free and open access by the Law Reviews at Dickinson Law IDEAS. It has been
accepted for inclusion in Dickinson Law Review by an authorized editor of Dickinson Law IDEAS. For more
information, please contact lja10@psu.edu.

Tot Capita Tot Sententiae: An Extension2
or Misapplication of Rawlsian Justice
Dr. Giancarlo Panagial
The [legitimate] values of one culture may be incompatible with
those of another," and. .. we may find the same incompatibility
within "one culture or group or in a single human being at different
times. "....

[S]uch a "notion of a plurality of values not structured

hierarchically" does not entail relativism, but it does entail "the
permanentpossibilityof inescapableconflict between values. ,A

1.

Introduction
One brilliant critique of John Rawls' theory of justice and

1. In English, this phrase means, "There are as many different ways of thinking as
there are people."
2. One author has defined every theory that purports to embrace the "distributions
of particular goods or services" within the Rawlsian theory of justice as an "extension of
[the] original theory." Kirsten Engel, Reconsidering the National Market in Solid Waste:
Trade-Offs in Equity, Efficiency, Environmental Protection,and State Autonomy, 73 N.C.
L. REv. 1481, 1541 (1995).
3. Visiting Assistant Professor of Justice and Policy Studies, Guilford College. The
author is a member of the Virginia State Bar and is currently an SJD candidate at the
Indiana University School of Law at Indianapolis. The author wishes to thank several
professors and friends for their continuing support of this project. First, he would like to
thank Robert Rains, Professor of Law at Penn State University's Dickinson School of
Law. Professor Rains has been a driving force in the author's legal education and has
been his mentor since August of 1989 when the author became a student at the Dickinson
School of Law. Professor Rains has been a continuing source of advice and editing
throughout this project. Second, the author would like to thank David Hoch, Visiting
Professor at the University of Florida's Colleges of Business and Law. Without his
friendship and help editing this article, the project could have hardly reached its current
stage. Finally, the author would like to thank Kerry Muhlenbeck, graduate student and
colleague in the School of Justice and Social Inquiry at Arizona State University.
Kerry's suggestions helped the author to remove this project from the meanders and
recesses of his mind (figuratively) and from the carton box (literally), which follows the
author in his life iter. Some readers will believe, notwithstanding my arguments and
most probably because of them, that that is the place where this article should have
remained.
4.

PAUL F. CAMPOS, JURISMANIA: THE MADNESS OF AMERICAN LAW 160 (1998).
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contractual fairness queried how such a profound philosopher could have
dismissed the centuries of oppression that African-Americans and
Native-Americans 5 have suffered in this society by proposing to erase
that history through the veil of ignorance and to inform a new beginning
under an aura of mystical pardon. What room does this leave for
reparation or repatriation?
This article considers the issue of justice in John Rawls' theories as
the starting point for an evaluation of the concept of environmental
justice in our society and its possible, although hardly imaginable,
resolution in our lifetime. The proposal to temporarily store spent
nuclear fuel on the Goshute Indian Reservation in Skull Valley, Utah,
will serve as a case study for this analysis. The article will explore the
diverse perspectives expressed in support of and in opposition to this
project. This exercise will illustrate the myriad of opposing views that
can exist on such an intricate issue and will simultaneously challenge the
extension of Rawls' theories for a just solution to matters pertaining to
the proper siting of environmentally hazardous materials. In doing so,
the article will critique, among other things, President Clinton's
Order regarding
maligned and vituperated 1994 Executive
environmentally-sensitive siting decisions.6 Unlike the virulent and
vitriolic attacks of the conservative right on the very validity of
environmental justice, this article suggests that the Clinton
administration failed in its attempt to rectify, on the procedural level,
inequities inherent in the environmental justice litigation arena.7
A final proviso before briefly describing the Rawlsian theoretical
construct is to alert the reader that this author, as other authors in the
past, has chosen to engage Rawls in his own theories as he would have
applied them to individuals, rather than to societal structures. As one
author has pointed out, "Rawls' theory of justice does not directly apply
to siting controversies because it addresses the design of fair institutional8
structures, not the fairness of individual distributional choices."
5. For a very poignant view on the issue of African-American and NativeAmerican reparation, see generally William Bradford, With a Very GreatBlame on Our
Hearts: Reparations, Reconciliation, and an American Indian Plea for Peace with
Justice, 27 AM. INDIAN L. REV. 1 (2002).
6. Exec. Order No. 12,898, 3 C.F.R. 859 (1995), reprinted as amended in 42 U.S.C.
§ 4321 (1994).
7. According to a political scientist, "[T]here is no mention in Clinton's executive
order of what is believed to be specifically responsible for the inequitable distribution of
environmental hazards. Rather, the emphasis is on collecting sufficient data to make that
determination at some future point.... The order does not compel any particular
substantive result." Stephen Sandweiss, The Social Construction of Environmental
Justice, in ENVIRONMENTAL INJUSTICES, POLITICAL STRUGGLES: RACE, CLASS, AND THE
ENVIRONMENT 43-44 (David E. Camacho ed., 1998).
8. Vicki Been, What's Fairness Got to Do with It? Environmental Justice and the
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Therefore, the interpretations in this article involve what the author
extensions, rather than direct
believes to be logical intellectual
9
theories.
Rawlsian
of
applications
II.

A Brief Theoretical Framework

Following in the footsteps of such eloquent predecessors as Locke,
Rousseau and Kant, Rawls tried to recreate a more just society using a
social contract that required each involved party to sit at a hypothetical
table and reorganize communities according to principles of justice, such
as fairness and protection of individual rights. Rawls posits a level of
abstraction for different representatives to use when framing the new
rules of society at the moment of the original position, which is the stage
in which duties and rights are negotiated. 10 According to Nussbaum's
interpretation of Rawls' original position, "[I]n the experiment, these
people know they have interests and plans, but they are behind a 'veil of
ignorance,' not permitted to know their class, race, sex, religion or the
precise content of their plans of life."' 1 In order for the abstraction to
work, the veil is indispensable and, of course, unreal.
For Rawls, only a veil of ignorance, which makes each
representative totally unaware of his position in the new society, can
provide such a level of total abstraction. This veil symbolizes the total
Siting of Locally Undesirable Land Uses, 78 CORNELL L. REV. 1001, 1048 (1993)
[hereinafter Been, Fairness]. See also Vicki Been, Locally Undesirable Land Uses in
Minority Neighborhoods:DisproportionateSiting or Market Dynamics?, 103 YALE L.J.
1383 (1994) [hereinafter Been, Locally]. Throughout her analysis of the issue, Been
argues that market dynamics have been left out of the environmental justice paradigm as
a plausible explanation of the legal quandary. Id. at 1386.
9. For another interesting application of Rawls' theory of justice to environmental
justice issues, see Robert A. Bohrer, A Rawlsian Approach to Solving the Problem of
Genetic Discriminationin Toxic Workplaces, 39 SAN DIEGO L. REV. 747 (2002). In
addition, as pointedly argued by a legal scholar, "Rawls does not imagine a new 'behind
the veil' bargaining session for each governmental choice; rather, Rawlsian contractors
agree once-and-for-all to certain basic principles that will regulate the structure of
government and society." Matthew D. Adler, Against "IndividualRisk": A Sympathetic
Critique of Risk Assessment, 153 U. PA. L. REV. 1121, 1235 (2005) [hereinafter Adler,
Against]. As explained above, this article will reflect only an intellectual exercise in
extension of Rawlsian theories rather than a genuine application of them. For an
interesting application of Rawls' theory of pure procedural justice to events relative to the
history of this country, see Carol Necole Brown, Casting Lots: The Illusion and
Accountability in PropertyAllocation, 53 BUFFALO L. REV. 65 (2005) [hereinafter Brown,
Casting].
10. Professor Foster stresses the position that an "abstract individual in the original
position is very difficult for race scholars to reconcile with the historical and continuing
reality of racial subordination." Sheila Foster, Rawls, Race, and Reason, 72 FORDHAM L.
REV. 1715, 1718 (2004) [hereinafter Foster, Rawls].
11. Martha Nussbaum, Making Philosophy Matter to Politics, NEW YORK TIMES,
Dec. 2, 2002, at A-21.
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absence of individual knowledge on the part of each representative. Mari
J. Matsuda, a feminist author criticizing Rawlsian theories, explained
these positions of ignorance in very simple terms: "To concretize for
Rawls, they do not know whether they will be a hopeful child in a thirdworld country or a gloomy retired banker in New York City. They must
create a world that would protect the interests of both of those people."' 2
An important element of this new society, however, is the proviso
that equality, in terms of liberalism and not socialism, remains the
primary goal of it. Matsuda is brilliant in pointing out that the new
society should not be built necessarily around the framework of
capitalism or liberal democracy, as Rawls purports throughout his
theoretical work. In fact, as she wryly states, "[I]t may be possible for all
of us to achieve happiness by deciding we don't want the goods
anymore. The desire for wealth and property may be the product of false
consciousness and consumerist, patriarchal traditions."'' 3 It is clear that
Rawls modeled his new society around the American concept of liberal
democracy, with some changes in terms of equality that were designed
4 to
make a liberal feel better about herself before going to bed at night.'
The solution to equality for Rawls is the principle of difference of
individuals and groups. One legal author has interpreted Rawls' theorem
to mean that "institutions must be designed in such a manner that the
expectations of the least advantaged members of society are
maximized."' 15 Once again, it is clear how Rawls' myopic view is
limited only to institutions and fails to reach individuals. Since Rawls is
so consumed by the protection of, and the accruing of benefits to, the
least advantaged in society, it is somewhat puzzling why he still posits to
accept inequalities within individual communities. In any event, these
inequalities become part of the new society as long as, according to
Engel, they "benefit a representative of society's lowest class or the

12. Mari J. Matsuda, Liberal Jurisprudence and Abstracted Visions of Human
Nature: A Feminist Critique of Rawls' Theory of Justice, 16 N.M. L. REV. 613, 615 n.15
(1986). See also Brown, Casting, supra note 9, at 101. For a brilliant application of the
"original position," see Howard F. Chang, Immigration and the Workplace: Immigration
Restrictionsas Employment Discrimination,78 CHI.-KENT. L. REV. 291, 295 (2003).
13. Matsuda, supra note 12, at 627. As another author points out, Rawls is only
interested in protecting "obligations in terms of wealth or utility." Jeffrey M. Gaba,
EnvironmentalEthics and Our Moral Relationship to Future Generations: FutureRights
and Present Value, 24 COLUM. J. ENVTL. L. 249, 278 (1999).
14. Professor Foster, in a more politically correct stance, makes the same argument
when she states, "[T]he tenets of classical liberal theory, and hence Rawlsian justice,
represent a sort of 'moral utopianism' that is essential for all of us who care about
'justice' to hold on to, even if their promises have yet to be fully realized." Foster,
Rawls, supra note 10, at 1719.
15. Gaba, supra note 13, at 277.
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'lowest representative' person."' 6 Thus, it is according to the principle of
difference that discrimination and oppression are allowed to re-enter the
Rawlsian arena of "unequal shares of primary social goods,"' 17 as long as
the representative person comes out of the original position better off.
The biggest misconception, though, in Rawls' theories, is the drive
of each representative. Rawls believes that, behind the veil of ignorance,
human nature in a contractual form will prevail and will choose an
egalitarian praxis. Yet critics argue that "social contractors bargaining
behind a veil of ignorance would indeed agree to maximize well-being,
rather than (as Rawls claims) to maximize the position of the least welloff.' 18 Basically, behind the veil of ignorance lurk both the danger of a
free-for-all and the tragedy of the commons. As posited by one
philosopher, "[N]o... distributional patterned principle of justice can be
continuously realized without continuous interference with people's
lives."' 19 Thus, Rawls fails to account for the Smithian invisible hand of
the free-market. As an economic columnist has pointed out, "[R]ational
people... rather than avert risk.., might instead gamble by calling for
society to maximize the income of the richest. Gambling may seem
unattractive, but it is not irrational., 20 To this critique, the optimist
Rawls had neither a rational nor a reasonable answer.
A.

Rawlsian Justice

Rawls defines justice "as a virtue of social institutions, or...
He further defines "[t]he principles of justice.., as
practices.'
formulating restrictions as to how practices may define positions and
offices, and assign thereto powers and liabilities, rights and duties. 22
Within the structure of society these virtues and practices delimit our
liabilities and duties, as we are part of this enclosed framework. Rawls
also specifies what is for him the "sense of equality," that is "the usual
sense of justice in which it is essentially the elimination of arbitrary
distinctions and the establishment, within the structure of a practice, of a
proper balance between competing claims. 23 Equality not only tries to
make peace in an environment of struggle (or what Rawls refers to as
16. Engel, supra note 2, at 1542.
17. Id.
18. Matthew D. Adler, Beyond Efficiency and Procedure: A Welfarist Theory of
Regulation, 28 FLA. ST. U. L. REv. 241, 305 (2000) [hereinafter Adler, Beyond].
19.

20.
TIMES,
21.
Rawls,
22.
23.

ROBERT NoZICK, ANARCHY, STATE, AND UTOPIA 163 (1974).

Michael M. Weinstein, Bringing Logic To Bear on Liberal Drama, NEW YORK
Dec. 1, 2002, at 4-5.
John Rawls, Justice as Fairness, 67 PHIL. REv. 164, 164 (1958) [hereinafter
Justice].
Id.
Id. at 165.
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competing claims), but it also puts an end to those distinctions within the
structure that are created either by conduct or by interpretation. What
defines equality, therefore, is basically the process of eliminating or
balancing those actions and reactions that human agency create within
the social institution that arbitrarily compromise the position of the
individual or group of people.
Rawls leaves, however, two powerful loose ends. First, Rawls fails
to address what is needed to bring back equality after a person or an
entire segment of the population has been disenfranchised and has
experienced injustice or discrimination, be it cultural, environmental,
procedural, or ultimately social. As pointed out earlier, reparation or
restorative justice is not part of the Rawlsian equation and, therefore,
represents an Achilles' heel in his vision of the new utopian American
society. Secondly, although Rawls recognizes the necessity of pluralism
in terms of the diverse doctrines represented behind the veil of ignorance,
he fails to give these doctrines any power of representation in their
entirety. In fact, Rawls stated,
I believe we need only suppose ... that the parties assume the fact of
pluralism to obtain, that is, that a plurality of comprehensive
doctrines exists in society. The parties must then protect against the
possibility that the person each party 24represents may be a member of
a religious, ethnic, or other minority.
To summarize Rawls' argument, there is a stated assumption that
pluralism exists, but we must guard against its representation behind the
veil of ignorance.
In this framework, Rawls now lays the two principles of
applicability of justice. In legal terms, the first principle, known as the
Maximum Liberty Principle, grounds the presumption for the principle of
justice, while the second principle, known as the Difference Principle,
works to rebut it. The presumption for the principle of justice provides
that "each person participating in a practice, or affected by it, has an
equal right to the most extensive liberty compatible with a like liberty for
all . .. ,,25 The Difference Principle declares that "inequalities are
arbitrary unless it is reasonable to expect that they will work out for
everyone's advantage.... ,26

The Maximum Liberty Principle characterizes the position of equal
standing for all members of the social structure. At the same time, as
explained above, it creates a presumption that the practices within an
24.

John Rawls, The Domain of the Politicaland Overlapping Consensus, 64 N.Y.U.

L. REV. 233, 251 (1989).
25.

Rawls, Justice, supra note 21, at 165.

26. Id.
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institution are not violative of the rights or liabilities of any of its
members. If an infringement of equality occurs, the burden of proof is
shifted to the agent to justify his actions.
This also introduces us to the second principle, known as the
Difference Principle, which delimits what the social structure will accept
as what Rawls calls inequalities. These are defined as "differences in the
resulting distribution established by a practice, or made possible by it, of
the things men strive to attain or avoid., 27 This second principle
introduces two new and ambiguous elements within the concept of
justice: permissibility and inequality. Because these terms reduce and
circumscribe the breadth of equal liberty within the social structure, they
need to be narrowly interpreted and defined. As Rawls states, "[T]he
second principle holds that an inequality is allowed only if there is reason
to believe that the practice with the inequality, or resulting in it, will
work for the advantage of every party engaging in it."' 28 The narrow
border of permissible inequality is therefore anchored to the concept of
universal gain within the structure. The frame around this exception is
constructed so that every individual or every group has to benefit from
the newly introduced inequality.
The caveat for this exception is also the argument that distances
Rawls from the "utilitarian view." According to that view, the sum of
the benefits for a segment of society ultimately outdistances, in terms of
revenue value and cost-benefit analysis, the sum of the costs that are
distributed among the underclass. Whether those costs are evenly or
unevenly distributed is abysmally inconsequential to the utilitarian view.
What brings Rawls to another level of comprehension of the issue of
justice is the restriction that he introduces into the operation of his
rebuttal when he affirms that "[t]he principle excludes ... the
justification of inequalities on the ground that the disadvantages of those
in one position are outweighed by the greater advantages of those in
another position., 29 In his theoretical framework, the dangers of a
utilitarian society, where ulterior gains for the wealthy elite compensate
the losses of the poor and disenfranchised, are erased by the simple
stroke of a pen. This is not easily done, however, unless surreptitious
means are available, drastically implemented, and then enforced by
parties who will not have been present at the original agreement.
The author suggests that in several ways Rawls, his denial
notwithstanding, is still reflecting the pitfalls of utilitarian thought. He
fails to comprehend or even imagine that in order to reach contractual
27. Id. at 167.
28. Id.
29. Id. at 168.
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fairness, unlike utilitarian benefit or gain, the parties need to reach an
agreement in which the universal benefits are commonly shared up to the
seventh generation of the signatories' progeny. Otherwise we, as a
society, will fall into the same predicaments of the utilitarian view where
the "good" or the "rational" is still linked to the present and not
transposed into the future. How do we know well in advance the needs
and necessities of the future underclass, when we now fail to even
recognize the solutions for problems of today's underclass? Therefore, it
is intrinsically utilitarian to determine how to solve a societal problem
contractually, given that Rawls himself fails to recognize those genetic
and living "distinctions." We already discuss issues of cloning and
possible genetic mutations without considering what conditions our
progeny are going to face in an environment exposed to global warming,
toxic substances, radioactive waste and other ecological hazards.
While his argument takes care of the effects of inequality in a strict
classical utilitarian society, Rawls walks on precarious ground when he
has to choose the entity and the criteria that would accept inequality in
the society. He talks of "the representative man in every office or
position,, 30 using a reasonableness test in deciding whether living with a
particular inequality is preferable to carrying on business without it.
Rawls is weak on issues of gender because he only refers to a test based
on masculine standards. That issue begs the question whether the
oppression of women in the new society might be the axiom of inequality
which we can all accept.
A way to interpret his reasonable male standard, which still saves
the benefits and limits of the second (or Difference) principle, is offered
by a further delimitation introduced in A Theory of Justice.3 1 By
conflating all the theories expressed in that volume into a plausible
interpretation, it is feasible to add another element into the field of play,
which further circumscribes the possibility of a negative outcome in the
contractual arrangement. As Rawls suggests, "[I]n order to make the
principle regulating inequalities determinate, one looks at the system
from the standpoint of the least advantaged representative man. 3 2 One
of the few uncertainties of Rawls' definition of "the least advantaged
representative man" is whether "representative" stands for a person
elected to represent a group or a person who is the prototype or even the
epitome of the group.3 3 Depending on the categorization chosen, it could
or could not be the real parameter of "the least advantaged representative

30. Id.
31. JOHN RAwLs, A THEORY OF JUSTICE 151 (1971) [hereinafter RAwLs, THEORY].
32. Id.
33. Id.
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man." 34 The real uncertainty is the different layers of disadvantage,
which the representative man carries with him. Disadvantages related to
ethnicity, race, sexual preference, gender and class, to name a few, could
hardly be combined in one individual per group, who would eventually
be designated as "the least advantaged representative man. ' 35 This is
because the axiom precludes the representation of femininity, let alone
sexual preference. Representation of ethnicity is also precluded in some
instances. For example, the gifted "two spirits" representative of
traditionalist Native American culture is precluded.36
When Rawls talks of the reasonable man, he wants the audience to
understand that envy does not motivate his agent. At the same time,
Rawls warns of situations in which his agent, in his position as the least
advantaged, can start a process that, as a "consequence of letting chance
work itself out for no useful common purpose, 37 brings a final
disadvantage to him. This will be the case in one of the scenarios created
within the framework of environmental injustice, where the inequality is
created by the behavior of the agents within the framework of capitalist
societal structure. In this scenario, Rawls finds the process a faulty one.
Even common practices in the system create inequality. Rawls cautions
the agents in the societal structure that the product of this inequality, as
introduced by the human practice, should
be rejected because of the lack
38
polity.
the
for
usefulness
of common
The final caveat in the workings of these inequalities is explained as
"immediate gain," which is justified for some as an investment "in view
of its future return. 39 What Rawls actually means by this is further
elaborated in A Theory of Justice, where "inequalities are permissible
when they maximize, or at least contribute to the long term expectations
of the least fortunate group in society. '40 The admonition that Rawls
gives to the agents in the structure is that short-sightedness is
unacceptable in the evaluation of a present inequality and that the
advantages for the poor in the long run will balance the initial downfalls
introduced by the change. It would be interesting to know, and Rawls
34. Id.
35. Id.
36. Animal rights activist Hoch is puzzled how "from the broadest bio-centrically
egalitarian perspective, he has always found telling that of all the ignorance created by
placing someone behind the veil, Rawls never contemplated the not knowing of what
species such being would be born into." E-mail from David Hoch to the author (Feb. 9,
2003) (on file with author). For the myth of two-spirit in Native American culture, see
Two SPIRIT PEOPLE: AMERICAN INDIAN LESBIAN WOMEN AND GAY MEN (Lester B. Brown
ed., 1997).
37. Rawls, Justice, supra note 21, at 170.
38. Id.
39. Id. at 173.
40. RAWLS, THEORY, supra note 31, at 151.
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fails to explain, how to predict and represent the needs of future
generations 4' with different layers of oppression, discrimination,
domination and ultimately disenfranchisement. Notwithstanding that,
Rawls reveals a complete antithesis of what we as a society are led to
believe in his theory of the social acceptance of environmental injustice.
According to Rawls' theory, the initial minimum gain, in terms of jobs
and possibly a neighborhood park for the least advantaged, commonly
does not promise a substantial gain in the long run. The common
conservative rhetoric teaches us that developing a certain area for
business would increase land value, tax revenue, employment, education,
and upward economic and social mobility.4 2 Study upon study has
demonstrated that these beneficial effects will never accrue to the
disadvantaged community. Using Rawls' own words, in a "situation"
where "a knowledge of likelihood is impossible, or at best extremely
insecure," it would be "unreasonable not to be skeptical '43 about
introducing such inequality.
B. Rawls and Environmental (In)justice
Let us now apply Rawls' principles and beliefs to the world of
environmental injustice created in the poor and minority neighborhoods
of our nation and in the land commonly referred to as "Indian
Country."' 4 Environmental justice is a new field expanding upon the
41. "We, who are actually engaged in the development of justice institutions through
this hypothetical dialogue among affected parties, are in fact operating in ignorance of the
preferences of the peoples whose contract we are presumably negotiating." Gaba, supra
note 13, at 279. A much deeper analysis is conducted by Professor Hockett when he
states,
[F]orests, flocks and herds do not advocate, stake claims or complain in fora
attended by those who authoritatively allocate resources, or by justice-theorists
who critique the allocations.
We thus tend not to think in terms of
"environmental justice, "justice to the unborn," or perhaps even of "justice to
children" unless and until some claim-staker, generally an adult human person
whom we regard as worthy of or entitled to our political or ethical attention,
begins to advocate on behalf of the voiceless, unargumentative, would-be
distribuee. Even then, we often tend to think of the claims as claims of the
literal, vocal claimant, the would-be beneficiary of her claim a distribuee in but
a derivative sense. (A sort of "third-party beneficiary" rather than a party to the
justice-"contract.")
Robert Hockett, The Deep Grammar of Distribution: A Meta-Theory of Justice, 26
CARDOZO L. REV. 1179, 1217 (2005).
42. Roy Whitehead, Jr. & Walter Block, Environmental Justice Risks in the
Petroleum Industry, 24 WM. & MARY ENVTL. L. & POL'Y REv. 67, 69 (2000).
43. RAWLS, THEORY, supra note 31, at 154.
44. Indian Country has been defined by Congress in 18 U.S.C § 1151 (1984).
Accordingly,
The term "Indian country"... means (a) all land within the limits of any Indian
reservation under the jurisdiction of the United States government,
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context of civil rights violations and litigation.4 5 Environmental justice
deals primarily with two major scenarios. The first scenario deals with
the disposal of nuclear waste and other forms of toxics and garbage on,
and the failure to remove hazardous waste from, Native American
reservations.4 6 The second scenario relates to the construction and
licensing of highly polluting and toxic facilities in neighborhoods
prevalently inhabited by minorities and the poor.
"As a result,
community members are exposed to greater levels of hazardous
emissions, odors, water contamination, and other environmental risks
than those who live in other communities. 4 7
This essay seeks to explore whether these two scenarios, as they
currently exist in our society, would re-appear in one form or another in
the new utopian society after the veil is raised in accordance with the
principles of fairness enunciated by John Rawls in his writings on justice.
In reality, and this is the main critique of Rawls, he fails to individuate
how the old or new societies would eliminate any forms of injustice. In
fact, "[H]is theory of justice calls for interventions to remedy
notwithstanding the issuance of any patent, and, including rights-of-way
running through the reservation, (b) all dependent Indian communities within
the borders of the United States whether within the original or subsequently
acquired territory thereof, and whether within or without the limits of a state,
and (c) all Indian allotments, the Indian titles to which have not been
extinguished, including rights-of-way running through the same.
Id.
45. Professor Adler posits that "environmental scholars ... do need to grapple with
the problem of designing environmental law to accommodate both considerations of
overall welfare and distributive goals." Matthew D. Adler, Cost-Benefit Analysis, Static
Efficiency, and the Goals of EnvironmentalLaw, 31 B.C. ENVTL. AFF. L. REV. 591, 603
(2004).
46. As David Getches and David Pellow argue... environmental justice has
been defined several different ways. Under their expanded definition, the
problem might take either of these forms: (1) low-income and minority
communities are disproportionately exposed to environmental risks; and (2)
low-income and minority communities are less likely than other communities
to benefit from natural resources access and development policies.

Gary C. Bryner, Assessing Claims of Environmental Justice, in

JUSTICE AND NATURAL

31, 32 (Kathryn Mutz et al. eds., 2002). Even for the authors, however, the
second category is considered "beyond traditional environmental justice" framework.
For a seminal work in environmental justice, see ROBERT D. BULLARD, DUMPING IN
DIXIE: RACE, CLASS, AND ENVIRONMENTAL QUALITY (1990). According to undisputed
literature, "Some of the worst environmental problems in the country are on Indian
reservations. Indians don't have the money to address the problems, and they don't have
the technical expertise." John Harmon, Environmental Plight of Reservations Spurs
Indians, EPA to Seek Solutions, ATLANTA J.-CONST., May 20, 1992, at A3 (quoting
Roderick Ariwite, administrator of the National Tribal Environmental Council).
47. Bryner, supra note 46, at 32. On the similarities of the two scenarios in the
environmental justice arena, see Roger Romulus Martell, Jr., "Not In My State's Indian
Reservation "'--ALegislative Fix to Close an Environmental Law Loophole, 47 VAND. L.
REV. 1863, 1868 n.23 (1994).
RESOURCES
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environmental or other injustices that place at a disadvantage those who
are already less well-off' 48 without providing any guidelines which could
restore justice. Therefore, our application of Rawls' principles of justice
is more an exercise in interpretation rather than an actual implementation
of his theoretical work, as he expressly rejected any pluralism of views
represented by diversity behind the veil of ignorance.49
Before this application occurs, it is necessary for us to put the
principle of equality in perspective.
This principle requires "the
elimination of arbitrary distinctions" and a "balance between competing
claims." 50 Equality, with justice as one of its aspects, proscribes using
elements of arbitrariness in the introduction of a discriminating
inequality into the social structure. An inequality would be arbitrary,
according to Rawls, if it did not reach and pass the muster of the
"everyone's advantage" standard5' test. In our particular scenarios, the
triggers of inequality are the construction of hazardous facilities and the
disposal of or failure to remove toxic waste. Notwithstanding Rawls'
views, economic arguments have been made that inequalities should be
accepted as long as everyone in the community gains economically from
the introduction of pollution or waste into the environment, be it a
neighborhood or a reservation. But, environmental justice authors
counter that whenever there is such a change in the distribution of
liabilities and duties, the burden of proof switches to the party who is
demanding to change the status quo by locating the noxious facility or
waste and distributing its nefarious externalities among minority and
disenfranchised populations. This would put the local institutions and
businesses involved in the predicament of justifying their departure from
the original positions of equality. This is required by the presumption,
expressed in Rawls' first principle of equality, which guards "against the
distinctions and classifications made ... to the extent that they infringe
on the original and equal liberty of the persons participating. '52 A
shifting of the burden of proof would be the first guarantee against
arbitrariness. Unfortunately, this shift needs to be introduced in a society
48. Bryner, supra note 46, at 43. Ultimately, Rawls fails to provide a workable
solution to "a profound, unresolved moral question." Barry Commoner, Failure of the
Environmental Effort, 18 ENVTL. L. REP. 10,195, 10,198 (June 1988). That question is,
"Should [the] poor be subjected to a more severe environmental burden than richer
people, simply because they lack resources to evade it?" Id. Accurately, a legal author
highlights Rawls' failure to define his category. Hockett, supra note 41, at 1286 n.301.
He wonders, "There is of course some vagueness in the notion of the 'least well-off
class.' Whether it be, for example, the bottom income quintile, quartile, decile, etc.
remains to be specified." Id.
49. See supra note 29 and the accompanying text.
50. Rawls, Justice, supra note 21, at 165.
51. Id.
52. Id. at 166-67.
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still anchored to the classical idea that the party with the grievance must
carry the onus.
Such a change was attempted in 1994 by President Clinton's
Executive Order 12,898, 53 which required federal agencies to evaluate
the demographics of an area, analyze environmental and health data, and
solicit community participation.5 4 But this order 55 did not shift the
burden of proof to the operator or owner of a facility that is trying to
obtain a permit for a new facility or a renewal for a grandfathered one.
As Robert Bullard emphasizes, "[U]nder the current system, individuals
who challenge polluters must prove that they have been harmed,
discriminated against, or disproportionately affected., 56 As one law
practitioner notes, "Nonetheless, neither E.O. 12898 nor the
accompanying Presidential Memorandum 57 created any new law or58
changed existing law, and neither document is enforceable at law."
53. Exec. Order No. 12,898, 3 C.F.R. 859 (1995), reprintedas amended in 42 U.S.C.
§ 4321 (1994). This order defines the scope of "environmental justice" in terms of
"identifying and addressing... disproportionately high and adverse human health or
environmental effects of... programs, policies, and activities on minority populations
Id. In April 1995, the Environmental Protection
and low-income populations ....
Agency ("EPA") issued a strategy to provide guidance in the implementation of the
executive order. Environmental Protection Agency, Environmental Justice Strategy:
Executive Order 12898, EPA/200-R-95-002 (Apr. 1995).
54. This executive order could be interpreted as Part One of the parts of
environmental equity identified by a 1991 Summit organized by the UCC Commission
for Racial Justice as "procedural equity (governing rules, regulations and evaluation
criteria to be applied uniformly)." JOHN A. HANNIGAN, ENVIRONMENTAL SOCIOLOGY 124
(Routledge 1995). In this framework, the procedural equity would help maintain the
status quo in a society recreated behind the veil of ignorance, but would, indeed, fail to
overturn the pattern of domination, which, alas, is already part of our society. For the
first report, which highlighted the conclusive data of a study on the disproportionate
exposure of certain populations to toxic hazards, see UNITED CHURCH OF CHRIST,
COMM'N FOR RACIAL JUSTICE, TOXIC WASTES AND RACE IN THE UNITED STATES: A
NATIONAL REPORT OF THE RACIAL AND SOCIO-ECONOMIC CHARACTERISTICS OF
COMMUNITIES WITH HAZARDOUS WASTE SITES (1987).

55. "This was a milestone in the institutionalization of environmental justice....
The EPA's application of the policy, however, has continued to focus mostly on
permitting issues, that is, on 'traditional' environmental justice matters. This narrower
approach, in combination with a continued policy of permitting polluting facilities, has
dismayed many activists." David H. Getches & David N. Pellow, Beyond "Traditional"
EnvironmentalJustice, in JUSTICE AND NATURAL RESOURCES, supra note 46, at 15.
56. Robert Bullard, Government Should Work to Ensure Environmental Justice, in
ENVIRONMENTAL JUSTICE 76 (Jonathan S. Petrikin ed., 1995) [hereinafter Bullard,
Government]. For a plethora of ill-fated attempts by Congress to legislate the arena of
environmental justice, see Peter M. Manus, The Owl, The Indian, The Feminist,And The
Brother: Environmentalism Encounters The Social Justice Movements, 23 B. C. ENVTL.
AFF. L. REV. 249, 278 n.147.
57. President's Memorandum for the Heads of All Departments and Agencies, 30
WEEKLY COMP. PRES. DoC. 279 (Feb. 11, 1994).
58. Michael D. Mattheisen, Applying the Disparate Impact Rule of Law to
Environmental Permitting under Title VI of the Civil Rights Act of 1964, 24 WM. &
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Basically, no judicial review is mandated under Executive Order 12,898.
The Memorandum "directed federal agencies to use Title VI of the Civil
Rights Act of 1964 to achieve environmental justice in minority and in
low income communities;" 59 however, up to the recent past a shrewd
advocate could have used 60 this remedial tool 61 to oppose federal
assistance to projects that required the issuance of environmental permits
to businesses that received federal funds. 62 In such a case, the standard
MARY ENVTL. L. & POL'Y REv. 1, 7 (2000). On the variety of legal strategies used by

environmental justice advocates to fight discriminatory siting, see generally Julia B.
Latham Worsham, DisparateImpact Lawsuits Under Title VI Section 602: Can a Legal
Tool Build EnvironmentalJustice?,27 B.C. ENVTL. AFF. L. REv. 631 (2000).
59. Mattheisen, supra note 58, at 7. Some see positive outcomes from the signing of
this executive order. One author suggests that the order helps transform the "culture" of
the federal agencies.
Gerald Torres, Changing the Way Government Views
Environmental Justice, 9 ST. JOHN'S J. OF LEGAL COMMENT. 543, 550 (1994).
"Transforming the regulatory culture means transforming the basic analytical categories
so that they incorporate things that they would not normally think would be part of the
range of issues that they have to consider as they come to their substantive decision." Id.
In a more realistic analysis of the executive order, two scholars took notice of the real
status quo. "On the sixth anniversary of the executive order, several organizations and
citizens issued a report concluding that the problems to be addressed by the order had
actually worsened." Getches & Pellow, supra note 55, at 15.
60. In 2001, the U.S. Supreme Court ruled that in cases in which a federal agency
"had issued regulations prohibiting disparate racial impacts of state programs receiving
federal assistance, private individuals have no right to sue to enforce the regulations." Id.
at 10. The U.S. Supreme Court case is Alexander v. Sandoval, 532 U.S. 275 (2001). A
Marxian critique of the decision in Sandoval would highlight the improbability of
challenging the mode of production (societal economic base) through the use of laws and
regulations (societal superstructure) which are the glue that maintain the institutional
status quo.
61. For a legal interpretation of the immediate effects of Sandoval in the
environmental justice arena, see Melissa A. Hoffer, Dedication, Closing the Door on
Private Enforcement of Title VI and EPA 'S Discriminatory Effects Regulations:
Strategiesfor EnvironmentalJustice Stakeholders After Sandoval and Gonzaga, 38 NEW
ENG. L. REv. 971 (2004); Kyle W. LaLonde, Who Wants to be an EnvironmentalJustice
Advocate?: Options for Bringing an Environmental Justice Complaint in the Wake of
Alexander v. Sandoval, 31 B.C. ENVTL. AFF. L. REv. 27 (2004); Brian Faerstein,
Comment, Resurrecting Equal Protection Challenges to Environmental Inequity: A
DeliberatelyIndifferent Optimistic Approach, 7 U. PA. J. CONST. L. 561 (2004); David J.
Galalis, Note, EnvironmentalJustice and Title VI in the Wake of Alexander v. Sandoval:
Disparate-ImpactRegulationsStill Valid under Chevron, 31 B.C. ENvTL. AFF. L. REv. 61
(2004); Amy Luria, Comment, Constitutionally-BasedEnvironmental Justice Suits and
Their Likely Negative Environmental and Economic Impact, 7 U. PA. J. CONST. L. 591
(2004).
62. The specific tool is 40 C.F.R. § 7.35(b) (2005). This tool allows a party to bring
suit under the regulation, rather than under the specific Title VI section, when an agency
program has "the effect" of subjecting minorities to discrimination. Id. In a landmark
decision, the "United States Supreme Court has ruled that a violation of the statute
requires proof of discriminatory intent, whereas proof of discriminatory effect suffices to
establish liability when the suit is brought to the statute, rather than the statute itself."
LUKE W. COLE & SHEILA R. FOSTER, FROM THE GROUND Up 202, n.60 (New York
University Press 2001). For the specific argument made in the Supreme Court decision,
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adopted by the federal courts is one of "disparate impact upon
minorities" which does not require proof of intentional discrimination.63
The Court of Appeals for the Eleventh Circuit has explained the shifting
burdens thusly:
To establish liability under the Title VI regulations disparate impact
scheme, a plaintiff must first demonstrate by a preponderance of the
evidence that a facially neutral practice has a disproportionate
adverse effect on a group protected by Title VI. If the plaintiff makes
such a prima facie showing, the defendant then must prove that there
exists a substantial legitimate justification for the challenged practice,
in order to avoid liability. If the defendant carries this rebuttal
burden, the plaintiff will still prevail if able to show that there exists a
comparably effective alternative practice which would result in less
disproportionality, or that 64the defendant's proffered justification is a
pretext for discrimination.
In this scenario, by applying Rawls' principles of justice, the party
seeking to enact an inequality should bear the burden of proof to justify
the move from justice to injustice effectuated by the placement of a
noxious facility. In this case, the utopian Rawlsian society stands on the
same ground as the one prophesied by Bullard. According to the latter,
"[E]nvironmental justice would require the entities that are applying for
operating permits... [to] prove that their operations are not harmful to
human health, will not disproportionately affect minorities or the poor,
and are not discriminatory. 65 That shift in the burden of proof would be
utopian, indeed.
Continuing the evaluation of the Rawlsian theory applied to real
society, his above-described legal presumption is subject to rebuttal.
see Guardians Ass'n. v. Civil Service Comm'n, 463 U.S. 582, 591-93 (1983).
63. Even without the use of Title VI regulations, the courts still require a showing of
purposeful discrimination, coupled with disparate impact, to demonstrate a violation of
the Fourteenth Amendment. See Washington v. Davis, 426 U.S. 229, 241-42 (1976). In
that case the Supreme Court narrowed the definition of:
"[R]ace discrimination" to mean intentional or purposeful conduct on the basis
of race, or at least some consciousness of race as factor motivating conduct.
This construction requires that the intent be attached to an individual actor.
Hence, labeling the outcomes that correlate race and exposure to environmental
hazards as "racist" invites the demand for evidence of an overt race-conscious
impetus and a "single bad actor."
COLE & FOSTER, supra note 62, at 63. In addition, the U.S. Supreme Court had the
opportunity to define "disparate impact" in a Title VI environmental justice case but,
instead, vacated the previous Third Circuit Court decision, which was favorable to the
environmental justice activists, as moot. See Seif v. Chester Residents Concerned for
Quality Living, 524 U.S. 974 (1998).
64. Elston v. Talladega County Bd. of Educ., 997 F.2d 1394, 1407 (11 th Cir. 1993)
(footnotes omitted).
65. Bullard, Government, supra note 56, at 76.
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Basically, any new practice is unjust and arbitrary unless it works to
everyone's advantage. For each practice negatively affecting the least
advantaged, it is not only required to justify a departure from the status
quo, but it is also necessary to establish a second stage in which those
differences in burdens and liabilities, which are carefully avoided by the
wealthy, must be evaluated in their implementation. This second level of
analysis requires that the disposal of waste or the construction of 66a
polluting facility will actually benefit "every party engaging in it."
This standard imposed by the social structure would be the second
guaranty in the procedure that introduces the inequality. Once again, our
society, unlike Rawls', does not require the heightened standard because
our society is based on the utilitarian principle that the disadvantages of
one group are counterbalanced by the gains of another.
Rawls introduces another element into his theory of possible
acceptance of inequality in the social structure. The new standard is a
"reasonableness test '67 applied by the "least advantaged representative
man." 68 This dovetailing standard requires that the reasonable inequality
be preferred to a "condition and prospects ... under the practice
without,",69 or previous to, the newly introduced injustice. Secondly, the
standard necessitates that "the least advantaged representative" be the
tribe or singled out minority or poor group, as a "standpoint" 7 ° of
comparison. It is inconceivable, for example, to designate a person who
represents simultaneously the cultural or economic claims of a tribe
under the traditionalist or progressive perspective, let alone to designate
a member who represents other racial, class, or gender differences.
Suddenly, the number of representatives for each of these categories
increases exponentially because human nature is so variegated; thus, the
mechanism adopted to choose a few reasonable men to represent the rest
becomes faulty due to its "essentializing" premise.
The "reasonable man test," according to Rawls, is also available to
check whether the injustice is actually "the consequence of letting chance
work itself out for no useful common purpose., 7 1 This check precludes
72
the possible outcome shown in the scenario of the "market dynamics
66. Rawls, Justice,supra note 21, at 167.
67. Id. at 168.
68. RAWLS, THEORY, supra note 31, at 151.
69. Rawls, Justice, supra note 21, at 168.
70. RAWLS, THEORY, SUpra note 31, at 151.
71. Rawls, Justice, supra note 21, at 170.
72. Two legal scholars believe that such explanatory causation is rooted in the
idealistic working of a free market "unaffected by racial discrimination and other unjust
processes ... by continuing to describe the forces that underlie racially disparate
environmental distributions as 'free market' dynamics, the explanation tends to subsume
social practices of racial discrimination into rational economic processes and choices.
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explanation of environmental inequality to exposure to toxics. 73 Under
this theory, a group of sociologists justifies the presence of higher
numbers of minorities in a neighborhood with elevated degrees of
74
pollution as the consequence of the system working itself out.
Basically, these sociologists argue that the construction of the facility
occurred prior to the arrival of the minorities and the flight of the middleclass whites (white flight). What motivated the minorities to move in
was the plummeting of real estate values and the consequent affordability
of housing. Whether or not we accept the validity of the market force
explanation, Rawls warns us that this proposed solution is not enough to
pass the muster of "the reasonable man test. ' 75 The reasonableness
standard from the standpoint of "the least advantaged man" accepts that
only those "inequalities are permissible when they maximize.., the long
term expectations of the least fortunate group in society., 76 By ignoring
the issue of limited options available to the underclass in identifying "the
least fortunate group in society '"77 under a gender, class, or race analysis,
we must concentrate instead on future expectations.
While "the
'
78
consequence of letting chance work itself out
is short-sighted and fails
to reach the threshold of a "reasonable man test, '79 the long-term
expectation looks to the future, where the maximization of everyone's
gain is ultimately accomplished or at least contemplated and sought out.
Ultimately, though, in terms of policy these siting decisions are just
The collapse of social practices of racial discrimination into economic processes subtly
expands the domain of the 'free market' to include, and hence to obscure, racially biased
social practices." COLE & FOSTER, supra note 62, at 61.
73. For a lengthy exposure to this theory, see Been, Locally, supra note 8, at 1383.
74. This argument and its assumption, though, are ill-grounded. According to a
consumer advocate and policy scholar, "[O]ne of the obvious problems with the
argument that the location of a dump in a minority community is not racist ... is that it
assumes that 'residential mobility' and the 'dynamics of the housing market' are
somehow benign or morally neutral." Virginia Ashby Sharpe, EnvironmentalJustice and

the Social Determinants of Health, in

OUR BACKYARD:

A QUEST

FOR ENVIRONMENTAL

27 (Gerald D. Visgilio & Diana M. Whitelaw eds., 2003). In reality, patterns of
social (dis)organization subtly reach forward and create institutionalized inroads in local
zoning allowing ultimately the unabated continuing impact of undesirable pollution. This
historical "path dependency" created by zoning must be interpreted as a strategic "trap to
prevent communities long overburdened by uses no other area would tolerate from
escaping that particular part of their past ....
Charles P. Lord & William A. Shutkin,
EnvironmentalJustice and the Use of History,22 B. C. ENVTL. AFF. L. REV. 1, 5 (1994).
75. Rawls, Justice, supra note 21, at 167.
76. RAWLS, THEORY, supra note 31, at 151. What would make this proposal
acceptable is "that one policy departing from strict equalization is adjudged more just
than another such policy if and only if it renders the (not specified) least well-off class of
the resulting society better off than the other policy would do." Hockett, supra note 41,
at 1286.
77. RAWLS, THEORY, supra note 31, at 151.
78. Rawls, Justice, supra note 21, at 170.
79. Id. at 167.
JUSTICE
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wrong. As one author suggests, "[A]lthough U.S. environmental policy
may be somewhat incoherent ...at least [it] honors both the abstract
concepts that harming others is wrong and that all humans have equal
value. 8 ° It is clear, at this juncture, that in terms of theory and policy,
let alone praxis, there are two distinct currents of thought.
III.

Praxis at Work
The people of the pueblos, although sedentary ratherthan nomadic
in their inclinations, and disposed to peace and industry, are
nevertheless Indians in race, customs, and domestic government.
Always living in separate and isolated communities, adhering to
primitive modes of life, largely influenced by superstition and
fetichism [sic], and chiefly governed accordingto the crude customs
inherited from their ancestors, they are essentially a simple,
8
uninformed and inferiorpeople. 1

In this section, this article will consider the creation and continuity
of the project to store nuclear waste on the Goshute Reservation 82 by
tracing a historical roadmap of the controversy surrounding the siting.
For each historical event, the article will discuss the different actors in
the arena and their varied stances on the issue. 83 The article is intended
to demonstrate how impossible it would be to recreate a societal justice
80. Gaba, supra note 13, at 271-72 (1999). According to a different legal scholar,
this analysis is limited. In fact, he suggests:
[T]he tendency in justice-theories to restrict ourselves to adult human beings,
persons or agents is perpetuated by traditional restriction of attention to
distribuenda which such agents traditionally have valued, sought and
demanded.... For there are distribuenda-including the aforementioned life,
liberty, property and happiness-which, if broadly understood or analogically
extended, are readily imagined as distributed "appropriately" or
"inappropriately" to sentient living things other than claim-staking adult
persons or agents.
Hockett, supra note 41, at 1217-18.
81. United States v. Sandoval, 231 U.S. 28, 39 (1913). This author submits that
although over ninety years have passed since this pronouncement by the U.S. Supreme
Court, this is still the prevailing paradigm for some of the actors involved in the
following case-study. Alas, their hypocrisy renders the work of critical authors more
difficult because it forces researchers to deconstruct their verbal and written utterances.
82. The Skull Valley Reservation was created in 1917 by presidential order. See
Charles Seabrook, Poor Utah Tribe Gambles on Nuclear Waste, Cox NEWS SERVICE,
Sept. 20, 2002.
83. Each representative in the Rawlsian stage of social contract will sit at the table of
negotiations to bring his/her perspective. Jim Rossi, ParticipationRun Amok: The Costs

of Mass Participationfor DeliberativeAgency Decisionmaking,92 Nw. U. L. REV. 173,
245 (1998). According to one author, this mechanism will "enable individual group
members to gain access to the contents of the deliberative agency decision-making
process, while also expressing.., a group position." Id.
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just by finding and picking a few representative "reasonable men."84 The
article suggests that these representatives of the entire human race could
not possibly incorporate the diversity of views contained in the panorama
of all daily lives, experiences, and perceptions, which are so large in
number 85 that they render the process of identification nearly impossible.
As the Romans said, tot capita, tot sententiae !86
A.

The Prodromes of Trouble

The Skull Valley Goshutes issued a statement, on April 14, 1992,
defending the tribe's application for a Phase I $100,000 grant to study
the feasibility of building a temporary nuclear storage facility in Utah
despite adverse public opinion.87 At the time, Danny Quintana, a
Greenpeace activist and the tribe's legal counsel, said that the Goshutes
knew what was "best for their reservation and their members." 88 He
added that matters affecting the Goshute tribe members and the Skull
Valley Reservation were "not subject to review or second-guessing by
the other communities" that surround Goshute territory.89 Immediately,
Bradley Angel, the Southwest toxics campaign coordinator for
Greenpeace, said that "the state's waste-disposal industry was sullying its
image with tourists." 90 Mr. Angel said his group, Greenpeace, was
worried about the proposal by the Goshute "to study the possibility of
building a storage facility for highly radioactive spent fuel rods." 9' This
84. Similarly, Angela Harris, a feminist author, criticizes the "essentialism" of our
western culture. Angela Harris, Race and Essentialism in Feminist Legal Theory, 42
STAN. L. REv. 581 (1990). In particular, she criticizes the Rawlsian notion that "women's
experience can be isolated and described independently of race, class, sexual orientation,
and other realities of experience." Id. at 585.
85. We follow a more pragmatic approach which fosters more uncertainty, but
pluralism as well. For this approach, see JOHN DEWEY, THE LOGIC OF INQUIRY (1936).
For its application to environmental justice, see James L. Wescoat, Jr. et al., Water,
Poverty, Equity, And Justice in Colorado, in JUSTICE AND NATURAL RESOURCES, supra
note 46.
86. See supra note 1 and the accompanying text. This phrase is not to be confused
with the proverb quot homines, tot sententiae by the Latin satirical author Terentius, who
was not privy to political correctness, nor would he have cared about it if he were.
87. Jim Woolf, ProtestersSay Waste Drives Tourists Away, SALT LAKE TRIB., Apr.
15, 1992, at B4 [hereinafter Woolf, Protesters]. This action was in accordance with
federal statute, which mandated the disbursal of federal funds to states, counties and
tribes interested in hosting hazardous nuclear waste. See 42 U.S.C. § 10222(d)(6) (1994).
88. Woolf, Protesters,supra note 87, at B4.
89. Id. This statement is in direct contradiction to the point made by two legal
authors that "coalitions between environmentalists and Native American tribes are
possible if non-Indians study and understand Indian objectives and values." Nancy B.
Collins & Andrea Hall, Nuclear Waste in Indian Country: A ParadoxicalTrade, 12 LAW
& INEQ. 267, 343 n.483 (1994).
90. Woolf, Protesters,supra note 87, at B4.
91. Id.
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altercation between two members of the same environmental
organization illustrates how, behind the veil of ignorance, people
belonging to other, disparate groups may respond to the same issue in
opposite ways. More importantly, it highlights the concerns of Native
Americans over external regulation of Indian Country in direct violation
of tribal sovereignty.92
On April 17, 1992, the Department of Energy awarded the Phase I
grant to the Skull Valley Band of Goshutes.93 Three days later, Craig
Moody, Utah House Speaker, said that the Utah National Guard should
block importation of any high-level nuclear waste coming to the Goshute
Reservation.94 Behind the veil of ignorance, there is a difference in
representation, depending upon whether Moody was speaking for
himself or for the entire State of Utah.
Later that year, on December 23, 1992, Utah Governor Leavitt said
he was skeptical about the process the federal government was using to
find someone willing to accept a nuclear waste storage facility. 95 A few
weeks later, on January 13, 1993, Governor Leavitt pledged to use
whatever options he had to stop the Skull Valley Goshutes in their
federally-funded study of the feasibility of building a Monitored
Retrievable Storage ("MRS") facility on their reservation. 96 Was the
92. One legal author pointedly observes, "American Indians very well may share the
environmental concerns of state regulators and private environmental groups, but
allowing the imposition of non-tribal regulation on their lands would threaten the
mainstay of tribal existence-its sovereignty." Manus, supra note 56, at 260.
93. Lisa Behrens, Despite State Opposition, DOE Awards Indian Tribe Second MRS
Grant, INSIDE ENERGY/WITH FED. LANDS, Apr. 27, 1992, at 4.
94. Joseph Bauman, Moody's Remarks on N-Facility Draw Criticism, DESERET
NEWS (Salt Lake City), Apr. 20, 1992. On the issue of state powers interfering with
Indian sovereignty, see generally Alex Tallchief Skibine, Reconciling Federaland State
Power inside Indian Reservations with the Right of Tribal Self-Government and the
Process of Self-Determination, 1995 UTAH L. REv. 1105 (1995).
95. Jim Woolf, Leavitt Wary of Plan to Store Nuclear Waste in San Juan County,
SALT LAKE TRIB., Dec. 24, 1992, at D3. Since the passage of the Nuclear Waste Policy
Act ("NWPA") of 1982, the federal government and the nuclear industry have tried to
find a solution to the disposal of radioactive waste in Indian country. The targeting of
that enclave has become the leading and only acceptable solution for the powers that be
in the nation. For an interesting discussion of the dilemmas posed by the NWPA, see
Amy L. Sypula, Beyond Yucca Mountain: Split Liability Drives Action for Interim
Nuclear Waste Storage, 6 U. CHI. L. SCH. ROUNDTABLE 251 (1999).
96. Jim Woolf, Leavitt Says San Juan Out as Nuclear-Waste Repository: 'Not in
State's Best Interest,' SALT LAKE TRIB., Jan. 14, 1993, at A1-A2. Contrary to the stance
taken by Governor Leavitt, Professor Wilkinson advises in similar matters the use of
tactics of cooperation. "In the making of good public policy, cooperation is an end in
itself. It reduces stresses of all kinds. It heals and builds community." Charles F.
Wilkinson, To Feel the Summer in the Spring: The Treaty Fishing Rights of the
Wisconsin Chippewa, 1991 WIS. L. REv. 375, 413 (1991). No doubt Professor Wilkinson
is stating the obvious, but as demonstrated by praxis, what is obvious to some of us
remains still elusive to others.
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Governor of Utah speaking for the Native population, which lived within
the boundaries of the state, and did he acknowledge its sovereignty as
recognized by the federal government? 97
Two weeks later, the Department of Energy ("DOE") awarded the
Skull Valley Goshute Indians the Phase 11-A grant. 98 Immediately
afterwards, the Utah House Energy and Transportation Committees both
turned down resolutions opposing the MRS facility on the Goshutes'
Reservation.9 9 Representative Beverly Evans (R-Altamont) said that "the
issue was not whether lawmakers support the governor or [whether] Utah
ought to take the waste."' 00 She said lawmakers wanted the tribe to make
its own decisions.' 0 ' She also added, "I'm not in the position to tell the
Goshute.' ' 2 These voting records and statements show that the initial
position of Utah representatives was to support the Goshute's
sovereignty and self-determination.
In direct response to the previous vote rejecting the state
resolutions, Governor Leavitt said that it was not up to the Utah
Legislature "to settle the nuclear waste-site matter."'' 0 3 He also criticized
the federal government for "using a grant to entice poor, rural counties
[and native reservations] to consider being a home to waste."' 0 4 He said
97. On the issues of Indian sovereignty, states' interference with tribal selfdetermination, and environmental injustice by the federal government, see Louis G.
Leonard, Comment, Sovereignty, Self-Determination, and Environmental Justice in the
Mescalero Apache's Decision to Store Nuclear Waste, 24 B.C. ENVTL. AFF. L. REV. 651
(1997). On the legal issue of Indian Sovereignty, see generally DAVID H. GETCHES ET
AL., CASES AND MATERIALS ON FEDERAL INDIAN LAW (4th ed. 1998).
For the
Congressional power of termination hovering, as a constant reminder, over Indian
reservations, see THE POLITICAL ECONOMY OF NORTH AMERICAN INDIANS 72 (John H.
Moore ed., 1993).
98. Waste Management, Waste Management Briefs, NUCLEAR NEWS, Apr. 1993, at
70.
99. Judy Fahys, Legislators Reluctant to Determine Waste-Storage Issues for
Goshutes, SALT LAKE TRIB., Jan. 29, 1993, at B6 [hereinafter Fahys, Legislators].
100. Id.
101. Id.
102. Id. Congress may legislate over Indian tribes in conformance with its full
plenary power. See Lone Wolf v. Hitchcock, 187 U.S. 553 (1903). This power derives
from the status of "domestic dependent nations" held by Indian tribes. See Cherokee
Nation v. Georgia, 30 U.S. 1 (1831). In addition, according to federal doctrine, an act of
Congress may supersede tribal sovereignty over internal affairs. See United States v.
Jackson, 600 F.2d 1283 (1979). More specifically, "the central function of the Indian
Commerce Clause is to provide Congress with Plenary power to legislate in the field of
Indian affairs." Cotton Petroleum Corp. v. New Mexico, 490 U.S. 163, 192 (1989). See
also U.S. CONST. art. I, § 8, cl. 3. This clause, known as the Indian Commerce Clause,
authorizes the federal legislature to "regulate Commerce with foreign Nations, and
among the several states, and with the Indian Tribes." Id.
103. Fahys, Legislators, supra note 99, at B6.
104. Utah: Indians Take Money for RadWaste Study; State Wary, GREENWIRE, Feb. 1,
1993 [hereinafter Utah: Indians]. Following Rawlsian theory, the argument raised by
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that "[r]ural Utah needs help," and noted that he was preparing an
economic development plan for affected rural areas. 10 5 He added,
"[T]his is an issue with ramifications for the entire state." 10 6 Governor
Leavitt said he was afraid the DOE's temporary 0storage
facility would
7
wastes.'
these
for
site
disposal
permanent
a
become
By February 1, 1993, the Utah state legislators had changed their
minds and did not want their state to become a federal waste dump,10 but
they were reluctant to tell the Goshute Indians to back out of the
project. 1°9 Interestingly, in a few days the state representatives changed
their minds and their tune. In such cases, it becomes an issue of how
many more representatives will show how human nature is prone to be
cowed into subjection by political schemes.
Utah Governor Mike Leavitt released a statement on August 11,
1993, in which he strongly opposed the idea of nuclear waste siting in the
Goshute Reservation and declared this "an over-my-dead-body issue. '' l l
He guaranteed that "they'll never get a permit to move waste over our
borders,"' 11 by also questioning the safety of shipping and storing the
Governor Leavitt is fallacious because the inequality furthered by the siting proposal
would benefit, in this case, the "least advantaged representative" person. RAWLS,
THEORY, supra note 31, at 151.
105. Fahys, Legislators, supra note 99, at B6.
106. Id.
107. Id. For the history of unsuccessful attempts by the federal government to locate
a site for safe nuclear waste disposal, see Michael B. Gerrard, Fear and Loathing in the
Siting of Hazardous Radioactive Waste Facilities: A Comprehensive Approach to a
Misperceived Crisis,68 TUL. L. REV. 1047 (1994).
108. Utah: Indians,supra note 104.
109. As explained by the U.S. Supreme Court, Indian tribes, although dependent on
the federal government in terms of protection, retain their own independence. See
Worcester v. Georgia, 31 U.S. 515 (1832) (describing this dependence on the federal
government as the ward/guardian doctrine). See also Judith Resnik, Dependent
Sovereigns: Indian Tribes, States, and the Federal Courts, 56 U. CHI. L. REv. 671 (1989).
"The Federal government has long been recognized to hold ...a trust status towards the
Indian-a status accompanied by fiduciary obligations." Santa Rosa Band of Indians v.
Kings County, 532 F.2d 655, 660 (9th Cir. 1975), cert. denied, 429 U.S. 1038 (1977).
But the Court has also stated in dicta that Indian tribes do not enjoy the same initial
sovereignty recognized by treaties under the Worcester doctrine. New Mexico v.
Mescalero Apache Tribe, 462 U.S. 324, 332 (1983). On the issue of the anomalous status
under international law of Indian tribes as "dependent sovereigns," see Armstrong
Wiggins, Indian Rights and the Environment, 18 YALE J. INT'L L. 345, 351-54 (1993).
Indians' sovereignty may be curtailed by act of Congress, which may "limit, modify or
eliminate" their powers. Santa Clara Pueblo v. Martinez, 436 U.S. 49, 56 (1978).
Similarly, the trust relationship can be ended by unilateral act of Congress. See Joint
Tribal Council of Passamaquoddy Tribe v. Morton, 528 F.2d 370, 380 (1st Cir. 1975). In
accordance, "It rests with Congress to determine when the guardianship relation shall
cease." Bd. of County Comm'rs v. Seber, 318 U.S. 705, 718 (1943).
110. RadWaste II: American Indians Take Center Stage in Debate, GREENWIRE, Aug.
13, 1993.
111. Id. For a challenge to states' authority over Native American tribes' self-
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wastes.112
Danny Quintana, the tribe's legal counsel, responded by claiming
that the tribal council knew more about the storage of nuclear waste than
"any other comparable government in the United States."' 13 He
described as racist the suggestion that tribal leaders were "unable to
make an intelligent decision on the safety of this project." 114 A Goshute
representative suggested that state interference was indicative of its
paternalistic attitude toward tribal leaders. 1' 5 On the other hand, a local
newspaper editorial declared, "Certainly, the state's interest in this matter
is compelling enough that charges of racism can be dismissed out of
hand."1 6 The author added, "Obviously, charges of racism can cut both
ways, so as to obscure each other. As far as Utahns are concerned, the
matter is much simpler: They don't want more hazardous wastes,
whether nuclear or not, shipped to this state." ' 1 7 The editor dismissed the
charges of racism, but it is somewhat unclear on what basis the author
grounded his authority for such a claim.
A week later, a coalition of environmental and anti-nuclear groups,
including the Environmental Coalition on Nuclear Power, the National
Environmental Coalition of Native Americans, Native Americans for a
Clean Environment, Public Citizen, the Southwest Research and
Information Center, Greenpeace, Nuclear Free America, the Nuclear
Information and Resource Service, the Safe Energy Communication
Council, and the Water Information Network, sent a letter to President
determination, see

MICHAEL OMNI & HOWARD WINANT, RACIAL FORMATION IN THE

UNITED STATES 45-50 (1994).

112. Jim Woolf, E. Utah Goshutes Seek Fundsfor N-Dump Study, SALT LAKE TRIB.,
Aug. 12, 1993, at A1-A2 [hereinafter Woolf, E. Utah]. Presently nuclear waste is being
stored at nuclear energy reactor sites throughout the country. See Greg Gordon & Matt
McKinney, U.S. Ordered to Take Used Nuclear Fuel; Court Favors Industry Over
FederalAgency, STAR TRIB. (Minneapolis), July 24, 1996, at Al.
113. Woolf, E. Utah, supra note 112, at A2.
114. Id. According to a legal author, "[T]he 'self-determinationists' consider those
who proscribe to this romantic notion of Indians and Indian life to be racist themselves
and paternalistic for not recognizing Native tribes as intelligent people, capable of
addressing this complex issue." Leonard, supra note 97, at 683. For a jurisprudential
application of this racist view, see, e.g., Beecher v. Wetherby, 95 U.S. 517, 525 (1877)
(opining that Indians are "an ignorant and dependent race") and United States v.
Sandoval, 231 U.S. 28, 39 (1913) (stating that Native Americans are "a simple,
uninformed, and inferior people."). See also Bradford, supra note 5, at 32 n. 151.
115. Woolf, E. Utah, supra note 112, at AI-A2. In addition, as stated by the Ninth
Circuit on issues relative to the application of the Resource Conservation and Recovery
Act ("RCRA"), "[s]tates are generally precluded from exercising jurisdiction over
Indians in Indian country unless Congress has clearly expressed an intention to permit it."
Washington v. Envtl. Prot. Agency, 752 F.2d 1465, 1469-70 (9th Cir. 1985).
116. Governor Reiterates, 'Don't Waste Utah,' and That Goes for Goshute Indians,
Too, SALT LAKE TmB., Aug. 16, 1993, at A6.
117. Id.
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Clinton urging him to refrain from naming a new nuclear waste
negotiator and to abandon plans to build a MRS facility. 118 The letter
accused the DOE of creating the illusion of nuclear waste disposability
and stated that the program "unfairly targets low-income
communities ...[and] is unnecessary."'"19 The position of the President
should be represented behind the veil of ignorance. In fact, former
President Clinton and current President George W. Bush hold
diametrically opposing views on this issue.
In December of 1993, the Meadow Lake Tribal Council of Canada
met with the Skull Valley Goshutes to discuss the idea of hosting their
own spent fuel repository. 12 They and other Indian tribes in Canada
supported the Goshutes' project.' 2 1 The issue of contention becomes
whether political and geographical boundaries should be imposed to
deny some groups their voice, notwithstanding the fact that their history
and plight have made them more attuned to the vicissitudes of nature.

118. Lisa Behrens, Groups Urge Clinton to Forgo Naming New Nuclear Waste
Negotiator, INSIDE ENERGY/WITH FED. LANDS, Aug. 23, 1993, at 5 [hereinafter Behrens,
Groups]. Congress had made more palatable the siting of nuclear waste by offering the
county, state or tribe hosting the facility $5 million a year. See 42 U.S.C. § 10173a.
Originally, in 1987, the U.S. Congress had delegated to the Department of Energy the
duty of finding a temporary repository for the nuclear waste pending the approval and
construction of the facility at Yucca Mountain, Nevada. Nuclear Waste Policy Act of
1982, Pub. L. No. 97-425, 96 Stat. 2201 (1983) (current version at 42 U.S.C. §§ 1010110266 (1987)). In accordance with the Act, Congress created the Office of Nuclear
Waste Negotiator to help find a temporary host for such waste, also known as the
Monitored Retrievable Storage ("MRS") facility. Id. §§ 10241-10250. Congress also
mandated that the hosting county, state or tribe would be compensated up to $ 5 million
per year for lodging the MRS facility. Id. § 10173a.
119. Behrens, Groups, supra note 118, at 5. By properly applying Rawlsian theory,
though, these environmental groups fail to consider that although the proposal increases
the "unequal shares of primary original social goods" the position of the tribe would be
economically better off, thus discrimination and oppression should be accepted as part of
the environmental change in the reservation. Id.
120. Meadow Lake Tribal Officials Meet with Goshutes, Mescaleros, NUCLEONICS
WEEK, Jan. 6, 1994, at 2.
121. For a staunch support of the tribes' right to self-government and sovereignty, see
Alex Tallchief Skibine, High Level Nuclear Waste on Indian Reservations: Pushing the
Tribal Sovereignty Envelope to the Edge, 21 J. LAND RESOURCES & ENVTL. L. 287, 289290 (2001) [hereinafter Skibine, High Level]. Unfortunately, the U.S. Supreme Court has
veered toward an interpretation of tribal sovereignty as protecting only the membership
rather than the geographical boundaries of the reservation. Brendale v. Confederated
Tribes and Bands of Yakima Indian Nation, 492 U.S. 408, 457 (1989). The U.S.
Supreme Court also acknowledged that "Indian tribes are unique aggregations possessing
attributes of sovereignty over both their members and their territory ...[and] are 'a
separate people' possessing 'the power of regulating their internal and social relations."'
United States v. Mazurie, 419 U.S. 544, 557 (1975) (citations omitted). According to the
federal courts, tribal sovereignty is restricted to those powers "necessary to protect tribal
self-government or to control internal relations .... Montana v. United States, 450 U.S.
544, 564 (1981).
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Science's Involvement

On January 12, 1995, scientific concerns were raised about the
seismic safety of the proposed storage site on the Goshute Reservation in
Tooele County. 122 Several studies revealed that the area is more
geologically active than originally estimated. 123 According to a study
conducted by geologist Jennifer Helm in March of 1995, Utah's
Stansbury Fault could cause a major earthquake right under the proposed
nuclear site in the Goshute Reservation. 24 At this juncture, it remains
undecided how many experts in the field of the natural and social
sciences should be added to the list of "reasonable men."'1 25 Geologist
Jennifer Helm is a woman, but should we require different characteristics
for scientific experts? Should we consider other experts representative of
specific canons outside of western European science or knowledge?
On November 27, 1996, the Skull Valley Goshute tribal council
worked out an agreement with a consortium of private nuclear
companies, known as Private Fuel Storage ("PFS"), 126 to construct a

122. Jim Woolf, Quake Concerns May Jar N-Dump Plan, SALT LAKE TRIB., Jan. 13,
1995, at B2.
123. Id. A similar claim has been made concerning the disposal site proposal at
Yucca Mountain. In June of 1992, the area was struck by an earthquake, measuring 5.6
on the Richter scale, which made several scientists question the overall feasibility of the
site. James Coates, Quake Jars Plansfor Nuclear Dump, CHICAGO TRIB., July 12, 1992,
at 3.
124. Lee Siegel, N-Waste Site Proposed On Active Fault Quake Could Shake Up
Planned N-Site, SALT LAKE TRiB., Mar. 28, 1995, at DI. Nine months later, Utah
Geological Survey Director M. Lee Allison said, after studying Helm's research, that
containers filled with nuclear waste could topple if a major earthquake ever struck the
Skull Valley Goshute Reservation. Tom Hayes, Would A Quake Topple N-Waste
Containers?,DESERET NEWS (Salt Lake City), Dec. 28, 1996, at 2. As a result, nuclear
contamination could seep into the ground in the Skull Valley aquifer's "primary recharge
areas," possibly polluting the aquifer entirely. Id. Also, the active alluvial floods, which
are common on parts of the reservation, increase the possibility that a "huge, muddy
slurry" could flood the nuclear waste repository. Id. Similar contentions were raised
against the MRS sponsored by the Mescalero Apache tribe. See Leonard, supra note 97,
at 663 n.91. In April 1998, Allison concluded that the Skull Valley in Tooele County
was one of the worst places to build a high-level nuclear waste storage plant. Joe
Bauman, Skull Valley Site Called a Seismic Peril,DESERET NEWS (Salt Lake City), Apr.
11, 1998, at BO 1. According to Allison, scientific studies showed that half a dozen faults
underlie the storage site. Id. This statement raised the even more alarming issue of
expendability because this matter was never brought up when other hazardous facilities
were built in the same geographic area.
125. See Rawls, Justice, supra note 21, at 167.
126. In 1996, the companies participating in the PFS consortium included Boston
Edison Company, Consolidated Edison of New York, Dairyland Power Cooperative,
GPU Nuclear Corporation, Illinois Power Company, Indiana-Michigan Power Company,
Northern States Power Company, Pacific Gas Electric Company, Southern California
Edison Company, Southern Nuclear Operating Company, and Wisconsin Electric Power
Company. Elaine Hiruo, Goshute-Utility Lease Aimed at Storage Operations in 2002,
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private storage site on the reservation. 127 "Tension ...riddled the tribe's
bargaining sessions with PFS. The friction prompted negotiators to bar
then-Goshute tribal attorney Danny Quintana from the talks. That left
the bargaining to three tribal Executive Committee members ... without

the benefit of a tribal attorney."' 128 Interestingly, until this point the tribe
was united behind the project, but as soon as Quintana was barred from
the negotiations, disagreement within the tribe began. 129 How many
representatives of different perspectives should be included behind the
Rawlsian veil of ignorance as a result of this controversy? 3 ° The tribal
council committee, which was composed of three members, initially
supported the agreement with the PFS consortium.1 3 Later, one member
changed his mind and openly rejected the signed agreement.
In addition, corporations should be represented behind the Rawlsian
veil of ignorance because their opinions are very distinct from those of
the other representatives. According to the U.S. Supreme Court,
corporations have acquired the status of legal persons, so they enjoy the
same rights as any other citizen. 32 Therefore, corporations have the
right to have their views represented behind the veil of ignorance.
Over a month later, on January 10, 1997, U.S. Congressman Jim
Hansen (R-UT) joined Governor Leavitt in announcing his opposition to
the proposal to temporarily store spent nuclear-reactor fuel on the
Goshute reservation. If Congressman Hansen indeed spoke for the

NuCLEONICS WEEK, Jan. 30, 1997, at 4. Today, the PFS consortium is composed of the

following eight members: Xcel Energy, Genoa Fuel Tech, American Electric Power,
Southern California Edison, Southern Nuclear Company, First Energy, Entergy, and
Florida Power and Light. Private Fuel Storage, LLC, About The Project: PFS and Its
Partners, http://www.privatefuelstorage.com/project/partners-pfs.htm (last visited Oct.
7, 2005).
127. Judy Fahys, Drafts Show Seamy Side of N-Waste Deal; Private Fuel Storage
Tried to Get the Goshutes' Land for Bargain-BasementRate; Contracts Reflect Hard
Bargaining;Contract with Indiansfor Big Bucks, SALT LAKE TRIB., Sep. 29, 2002, at Al
[hereinafter Fahys, Drafts].
128. Id.
129. Id. For an interesting discussion of the possible opposing views of tribe
members on the use of reservation lands for toxic industrial purposes and the
ramifications of those policies, see Mary Christina Wood, Indian Land and the Promise
ofNative Sovereignty: The Trust DoctrineRevisited, 1994 UTAH L. REV. 1471 (1994).
130. For a skewed interpretation of the supposedly unilateral response of Native
American tribes to the marketing and actual siting of nuclear waste repositories in Indian
Country, see generally Collins & Hall, supra note 89.
131. Fahys, Drafts, supra note 127, at Al. The committee was composed of two
men, Chairman Leon Bear and Secretary Rex Allen, and one woman, Vice Chairwoman
Mary Allen. Id.
132. Santa Clara County v. S. Pac. R.R. Co., 118 U.S. 394 (1886) (holding
corporations have the same rights as living persons under the Fourteenth Amendment to
the U.S. Constitution).
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majority of the state's population, what about the minority voice? 133
Should the views of both the majority and the minority be represented
behind the Rawlsian veil of ignorance?
C. Dissentamong Tribe Members Grows

In an interview on January 26, 1997, Margene Bullcreek, a Goshute
tribe member, said that some tribe members had expressed concerns
about the business venture with PFS.134 She stated, "[Ijinstead of
abusing [this land] we ought to protect it. We're dealing with something
that could destroy the people around us.' ' 135 She also stressed that one
important obstacle hindering economic development on Indian
reservations was the inability of different extended family groups to
cooperate with one another in the political arena.1 36 Bullcreek explained
that two large families make up most, if not all, of the population of the
Skull Valley Reservation. These two families are the Bears and the
Washes. In Bullcreek's opinion, the Bears had taken control of
important and lucrative tribal positions and had excluded those who were
not members of the family or who disagreed with them. Leon Bear
discounted this remark, explaining that, whether
Wash or Bear, almost
37
all of the Goshutes are related in some way.'
Bullcreek added that many Skull Valley Goshutes had stopped
133. For the importance, significance, value, standing and struggle of the minority
voice, see Sheila Foster, Justicefrom the Ground Up: Distributive Inequities, Grassroots
Resistance, and the Transformative Politics of the Environmental Justice Movement, 86
CAL. L. REV. 775 (1998) [hereinafter Foster, Justice].
134. Editorial, On The Road To... Destiny Or Debacle?, DESERET NEWS (Salt Lake
City), Jan. 26, 1997, at B1.
135. Id. On the schism between traditionalists and progressives concerning the
economic viability of resources on Indian reservations, see generally ROBERT N. WELLS,
JR., NATIVE AMERICAN RESURGENCE AND RENEWAL 19 (1994). One legal practitioner
disagrees with this analysis, claiming instead that society should applaud the new strategy
adopted to dispose of hazardous waste. Joan Z. Bernstein, The Siting of Commercial
Waste Facilities: An Evolution of Community Land Use Decisions, 1 KAN. J.L. PUB.
POL'Y 83, 84 (1991). The methodological switch pertains to a change in operational
choices "from considerations that were primarily financial to considerations that reflect
the priority of protecting human health and the environment." Id. Of course, this
argument falls short of prioritizing the health and environment of American Indians!
136. Editorial, supra note 134, at B 1. For a discussion of the issue of poverty and the
need for economic development on Indian reservations, see Bradford, supra note 5, at 14
nn.54-55. As stated by two law practitioners, "In 1967, the Economic Administration
designated economic development on Indian reservations a priority.
Ultimately,
authority over economic development on reservations was shifted to the Bureau of Indian
Affairs, where it currently remains."
Joel H. Mack & Gwyn Goodson Timms,
Cooperative Agreements: Government-to-Government Relations to Foster Reservation
Business Development, 20 PEPP. L. REV. 1295, 1302 n.36.
137. Editorial, supra note 134, at B1. Leon Bear also stated, "Margene is related to
me too." Id.
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going to tribal meetings because their opinions were no longer being
heard. 138 It was also Bullcreek's belief that any income generated from
the waste repository project would end up helping only Leon Bear, the
tribal chairman, and his family members and close friends. Bear
responded that no nepotism was present in the Goshute tribal
government.139 Richard Bear, Leon's father, also explained his position
on this matter. In his opinion, the Goshutes basically had no choice but
to allow waste to be disposed on the reservation. He said, "[L]ook
around you-almost everybody out here lives on welfare and that's the
way it will be twenty years from now without this [project]. 140 This
interesting diatribe highlights the different understandings of the
traditional and progressive viewpoints 14 1 regarding the significance of
tribal land and its use. 142 These comments should be put into a temporal
context. The tribe's negotiations with PFS started at the end of
November, and the parties signed an agreement at the end of December.
Less than two months later, Margene Bullcreek went public with her
disapproval. 143
138. Id.
139. Id.
140. Id. Richard Bear sees the immediate gain of Rawlsian theory and maximizes its
function over the long-term effects, which he still sees in a positive rather than a negative
light.
141. For the diametrically opposed views and practices of these two groups, see
JERRY MANDER, IN THE ABSENCE OF THE SACRED: THE FAILURE OF TECHNOLOGY AND THE
SURVIVAL OF THE INDIAN NATIONS 283 (1991) (quoting Dan Bomberry, Founder of the

Seventh Generation Fund). According to Mander,
[Modem tribal leaderships are] not Indian institutions. They're American
institutions. They were put there by the U.S., created in that form for the very
purpose of doing what they're doing: exploiting the land and the minerals.
Those so-called Tribal Councils are really just extensions of the U.S.
bureaucracy. Putting Indians off the land ...makes perfect sense in American
corporate logic ...but if you want to ask about Indians, you've got to turn to
the old people, the traditionals, and the large numbers of young people who are
joining forces with them now.
Id. For an opposing view on this issue, see Robert Laurence, A Quincentennial
Essay on Martinez v. Santa Clara Pueblo, 28 IDAHO L. REV. 307, 320 (1991-92).
According to this author, it is unfair to portray tribal councils as "Vichy-like,
propped up by corporate America for the good of the whites." Id.
142. For a traditionalist view of the meaning and significance of land to indigenous
peoples in and outside the United States, see Laurie Anne Whitt et al., Belonging to
Land: Indigenous Knowledge Systems and the Natural World, 26 OKLA. CITY U. L. REV.
701 (2001). For the importance of land sites from cultural, geographical and religious
perspectives to Native American tribes, see VINE DELORIA, JR., GOD IS RED: A NATIVE
VIEW OF RELIGION 122 (2d ed. 1994).
143. The challenge raised by Bullcreek falls within the parameters of environmental
injustice. According to sociologists, issues of environmental justice relate to "situations
where a community's citizenry perceives that the local, state, or tribal government is
failing to protect their lives and property from environmental pollution and its associated
costs." John G. Bretting & Diane-Michele Prindeville, Environmental Justice and the
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D. The Real GubernatorialChallenge
Governor Leavitt released a statement on April 14, 1997, in which
he highlighted his strategy to fight the nuclear waste disposal proposal on
the Goshute reservation. 44 The Governor's statement identified six steps
he was ready to take to oppose the facility. These measures were to:
" Create a multi-agency "task-force" to research the proposal
and identify all possible ways to oppose it;
" Publicly affirm the state's opposition to the facility;
" Request permission from the Nuclear Regulatory
Commission to intervene in the review process;
" Oppose all licenses needed for the facility;
" Become extensively involved in the environmental impact
statement; and
" Attempt to expose the "fallacy" that the waste storage
145
would be temporary.
A day later, the Governor signed an executive order creating a multiagency task force, led by the director of the Department of
Environmental Quality, which would research the risks of nuclear waste
storage and communicate those risks to all federal decision-makers
46
involved in the process. 1
A month later, on May 20, 1997, PFS, the Minneapolis-based
consortium led by Northern States Power Co. ("NSP"), signed a lease
with the Goshute tribal leaders. 147 The same day, Tooele County
Commissioners agreed to cooperate with the consortium in exchange for
payments expected to top $200 million. 48 Therefore, unlike
the
149
project.
the
supported
Commissioners
County
Tooele
Governor,
Role of Indigenous Women Organizing their Communities, in ENVIRONMENTAL
INJUSTICES, POLITICAL STRUGGLES: RACE, CLASS, AND THE ENVIRONMENT 142 (David E
Camacho ed., 1998). See also SHERRY CABLE & CHARLES CABLE, ENVIRONMENTAL
PROBLEMS, GRASSROOTS SOLUTIONS: THE POLITICS OF GRASSROOTS ENVIRONMENTAL

CONFLICT 104 (1995).

144. Jim Woolf, Utah Tribe Won't Dump Plan for Its N-Facility; Goshutes Press
Ahead With N-Plans, SALT LAKE TRIB., Apr. 16, 1997, at Al.
145. Id.
146. Jerry Spangler, Leavitt Creates Task Force to Research N-Risks, DESERET NEWS
(Salt Lake City), Apr. 16, 1997, at B1.
147. Jim Woolf, More Than Halfof Goshutes Sue Tribe Over Waste Plan, SALT LAKE
TRIB., Mar. 13, 1999, at D4. The PFS consortium is a Delaware Limited Liability
Company ("LLC"). Private Fuel Storage, LLC, Home Page, http://www.privatefuel
storage.com (last visited Oct. 7, 2005).
148. Judy Fahys, Infant Nuclear Industry Neglected Disposal Plans; Politics,
Pragmatism and Foot-dragging Created Today's Crisis over What to Do with Spent
Fuel; N-Waste: Hot MaterialsPiles Up with No Firm Solution in Sight, SALT LAKE TRIB.,
Sept. 15, 2002, at Al.
149. The Commissioners would likely agree with Rawls that no inequality is
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On May 31, 1997, at a Salt Lake City protest opposing the PFS
proposal, Governor Leavitt said that he was not sure that a wide majority
of Skull Valley Goshutes supported the proposed project. 5 ° He added,
"[I]t doesn't matter anyway."15 1 The Governor's statement failed to
acknowledge any tribal sovereignty on the issue.' 52 He explained he was
"more interested in the 2 million people who live nearby."' 15 3 Does that
argument trump the objective sovereignty recognized by the federal
government? At the same gathering, members of other Indian tribes,
such as the Arapaho, the Ute, the Paiute and the Navajo, united in
opposition to the proposed storage.1 54 "We wanted to raise awareness to
the harm that's being done to the earth," said Two Horses Sanchez, an
Arapaho who had joined the sweat-lodge prayer ceremony held for the
occasion. 55 "This is about spirituality and our traditional values. It's not
about politics. It's about being in harmony with our creator, and
furthered by this project because it is based on the common usefulness of the siting for
the entire community.
150. Phil Miller, Goshutes Protest Tribe's Nuclear-Waste Proposal;Goshutes Protest
Tribe's Waste Project, SALT LAKE TRIB., June 1, 1997, at B 1.
151. Id. In flagrant contrast with Leavitt's opinion, "State law does not apply to
Indian lands if it is preempted by federal law or its imposition would unduly interfere
with the tribe's ability to regulate and govern its own affairs." Foster, Justice, supra note
133, at 805 n.123.
152. See generally Rice v. Rehner, 463 U.S. 713 (1983). One author defends Indian
sovereignty over the reservation's environment based on "a long tradition of tribal
primacy." Skibine, High Level, supra note 121, at 311. Similarly, another author states,
"To Native Americans, sovereignty is ...the wellspring of their political will and the
ultimate weapon of resistance .. " Margaret L. Knox, Their Mother's Keepers, SIERRA,
Mar. 1, 1993, at 50, 57. Professor Wilkinson, writing about American Indian
sovereignty, affirms that such power "grew out of a context that has dignity and deserves
to be honored. This transcends the pervasive principle of our legal system that promises
ought to be kept." Wilkinson, supra note 96, at 413. According to one federal court,
"The sovereign role of the tribes... does not disappear when the federal government
takes responsibility for the management of a federal program on tribal lands."
Washington Dep't of Ecology v. United States, 752 F.2d 1465, 1471 (9th Cir. 1985).
153. Miller, supra note 150, at B1. Once again, according to Rawlsian theory,
Governor Leavitt is wrong because the inequality brought into the community is
supposed to make sure that the expectations of the "least advantaged representative"
members of society are maximized. RAWLS, THEORY, supra note 31, at 151. If the
surrounding two million people are not the "least advantaged representative" persons,
their claims must take a backseat to the more pressing ones. Id.
154. Id.
155. Id. "So sacred is the Indian obligation to preserve the tribal landbase for future
generations that the loss of Indian land, and the severance of links to ancestors, religion,
and culture, is universally deemed the ultimate catastrophe." Bradford, supra note 5, at
26 n. 113. For the concept of the "seventh generation" as a traditionalist cultural element
among several Native American tribes, see generally VIRGINIA IRVING ARMSTRONG, I
HAVE SPOKEN: AMERICAN HISTORY THROUGH THE VOICES OF THE INDIANS (1971).
According to this cultural trait, "The belief is that a people must act not solely for its own
present interests but also in the interests of its future generations." Collins & Hall, supra
note 89, at 270 n. 17.
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showing Him we do not wish to spoil His gift to us," said Margene
Bullcreek. 15 6 Clearly, other tribes and their members should be allowed
to voice their opinion, values, religion and culture.157 This would include
both those supporting and158those opposing the project from their
individual and tribal stances.
E. The Stage of Legal ChallengesBegins
A month later, on June 22, 1997, U.S. Representative Merrill Cook
joined other Utah leaders in opposition to the storage of nuclear waste on
Cook said that he intended to file an
the Goshute Reservation.
amendment to the federal Hazardous Materials Transportation Act to bar
any transportation of nuclear waste from other states to the Goshute
Reservation in Tooele County. 159 Five days later, Cook said that the
consortium wanted to store its waste in Utah, believing that the
guarantee its companies the
sovereignty of the Goshute nation would
1 60
regulation.
and
oversight
of
least amount
In June 1997, Governor Leavitt established an Office of High Level
Nuclear Waste Opposition within the state's Department of
Environmental Quality.1 6 1 The Office joined in its efforts to oppose the
156. Id. For a similar view of respect toward nature, see MARILOU AWIAKTA,
Motheroot; Baring the Atom 's Mother Heart, in HOMEwORDs: A BOOK OF TENNESSEE
WRITERS 182, 184 (Douglas Paschall & Alice Swanson eds., 1986). For a similar view of
living in harmony with nature, see DAVID E. CAMACHO, ENVIRONMENTAL INJUSTICES,
POLITICAL STRUGGLES: RACE, CLASS, AND THE ENVIRONMENT 214 (1998).
157. For an interesting perspective on the diversity of concepts of knowledge for
For the
indigenous populations, see Whitt et al., supra note 142, at 702-04.
interconnectedness of physical, social and spiritual values for the American Indians, see
generally Robert A. Williams, Jr., Essays on Environmental Justice: Large Binocular
Telescopes, Red Squirrel Pifiatas, and Apache Sacred Mountains: Decolonizing
EnvironmentalLaw in a Multicultural World, 96 W. VA. L. REV. 1133 (1994).
158. "Still, tribal governments do not always speak with a single voice as to the
appropriate developmental path: there is a broad intra and intertribal diversity of opinion
as to the objectives, pace, and direction of Indian economic development." Bradford,
supra note 5, at 60 n.291.
159. Laurie Sullivan Maddox, After Ho-Hum Start, Cannon, Cook May Be Ready to
Shine: Freshmen Off to Ho-Hum, But Safe, Start, SALT LAKE TRIB., June 22, 1997, at B1.
160. Laurie Sullivan Maddox, Leavitt, Cook Battle Goshute Waste Storage, SALT
LAKE TRIB., June 27, 1997, at A10. Congressman Cook works on his idea of the "typical
stereotype of Native Americans [which] in this context portrays Indians as not producing
trash, never harming the environment, being simple in their approach to complex issues,
and therefore not being intelligent or sophisticated enough to deal with the issue of waste
disposal." Leonard, supra note 97, at 682 n.280. Another legal scholar acknowledges
that undoubtedly businesses target an Indian reservation because the tribe members
would mount "little opposition" and environmental regulation in Indian country is
"minimal." Sarah Krakoff, Tribal Sovereignty and Environmental Justice, in JUSTICE
AND NATURAL RESOURCES 161, 169 (Kathryn M. Mutz et al. eds., 2002).
161. Wilson Dizard, III, License Sought for Private Storage Site, as Opponents Seek
Law to Block Project, NUCLEAR FUEL, June 30, 1997, at 1.
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storage project with the newly organized group called Ohgno Gaudadah
Devia (or Timber Sitting on Desert Peak). The group, which was led by
Margene Bullcreek and composed of a dozen members of the Goshute
Tribe, 162 was founded on traditional 163
cultural values, which called for
respect of nature in its different forms.
On July 7, 1997, a newspaper editorial stated that critics on and off
the reservation saw the shipments of nuclear waste as exploitive of the
American Indians. 164 Grace Thorpe, a Sac & Fox tribe member and an
anti-nuclear activist, remarked, "Here's one more case of companies
looking at Indian tribes, whom they see as susceptible and incapable of
fighting back."'' 65 Leon Bear replied, "When people talk about
environmental racism, I have to wonder what that means.... We can do
both-protect Mother Earth and expand the economic vitality of the
reservation.' 66 Bear clarified the ramifications of environmental racism
and how the issue cuts both ways by not only exploiting
a tribe's poverty
67
but also depriving it of economic self-determination. 1
162. Id.
163. Id. For an example of the interconnection of animals, humans and other natural
entities in the cultural knowledge process of the Cree tribe as opposed to the humankindnature dichotomy of western European matrix, see Colin Scott, Science for the West,

Myth for the Rest?, in

NAKED SCIENCE: ANTHROPOLOGICAL INQUIRY INTO BOUNDARIES,

69, 72 (Laura Nader ed., 1996). For a conflict of Native
American environmental values with colonial European ones, see CAROLYN MERCHANT,
ECOLOGICAL REVOLUTIONS: NATURE, GENDER, AND SCIENCE IN NEW ENGLAND (1989).
164. Bill Lambrecht, Utah Split on Nuclear Storage Plan; Proposalto Put Spent Fuel
Rods on Reservation at Heart of Rift, ST. LOUIS POST-DISPATCH, at 1A. "Poor tribal
communities with lenient regulations, very low employment, and little political resistance
have become economically and politically popular cemeteries for non-Indian waste."
Leonard, supra note 97, at 657. On the same tone, see Elizabeth Royte, Other People's
Garbage: The New Politics of Trash: A Case Study, HARPER'S BAZAAR, June 1, 1992, at
54, 60. "[G]arbage tends to concentrate in depressions: it rolls downhill until it hits those
places most desperate to deal." Id.
165. Id. More interestingly, a feminist author challenges any "agency" power left in
the hands of the tribal decision-makers. Kathryn Abrams, Sex Wars Redux: Agency and
Coercion in Feminist Legal Theory, 95 COLUM. L. REv. 304, 306 n.1 1(1995). According
to Abrams, the tribal representatives oppressed by the system are railroaded and coaxed
into the approval of such projects by "structures and practices that operate to deny or
mitigate that capacity." Id.
166. Id. Leon Bear reinterprets the term "land-based existence" to include an
alternative way to profit by a functional use of the land. Id. For the original
interpretation of "land-based existence" as linked to the cultural and religious meanings
of land, see Ward Churchill & Winona LaDuke, Native North America: The Political
Economy of Radioactive Colonialism, in THE STATE OF NATIVE AMERICA: GENOCIDE,
COLONIALIZATION, AND RESISTANCE 241, 244-55 (M. Annette Jaimes ed., 1992).
Originally the term was coined to refer to those activities premised on the sustainable use
of nature. Id. That included the foundation of a lifestyle centered on spiritual values. Id.
167. See generally Kevin Gover & Jana L. Walker, Escaping Environmental
Paternalism: One Tribe's Approach to Developing A Commercial Waste Disposal
Project in Indian Country, 63 U. COLO. L. REv. 933 (1992); James L. Huffman, An
POWER, AND KNOWLEDGE
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At a Native American tribal gathering on August 16, 1997, Lisa
Bullcreek, another Goshute member, claimed that Tribal Chairman Bear
still refused to answer a number of questions about the project. 168 Joe
Campbell, a member of the Prairie Island Indian Community, stated that
nuclear-power companies in the U.S. are engaged in a form of
environmental racism. 169 Grace Thorpe, founder of the National
Environmental Coalition of Native Americans ("NECONA"), an
organization created to educate American Indians about the dangers of
radioactivity and nuclear waste, supported that sentiment, explaining that
nuclear utilities are actually exploiting American Indians. Thorpe
explained that nuclear utilities are often able to successfully entice the
support of tribal leaders by promising them prosperity, while failing to
disclose the attendant risks. 7 °
On December 2, 1997, a hearing was held in opposition to the
proposal to store nuclear waste on the Goshute reservation.' 71 Opponents
of this project included U.S. Representative Cook, Governor Leavitt, Salt
Lake County Commission Chairwoman Mary Callaghan and Murray
Mayor Lynn Pett.1 72 Another opponent was the Confederated Tribes of
the Goshute, whose members live near the Utah-Nevada border. 17 The
Tribes' attorney recognized that "the Skull Valley band has a legal right
to do this. . . but whether they have a moral right and if this is consistent
with their traditions is matter of some concern ...,,17This statement
Explanatory Essay on Native Americans and Environmentalism, 63 U. COLO. L. REV.
901 (1992). See also Kimberly TallBear, EnvironmentalJustice: Tribes Take a Stand on
Nuclear Waste Storage, COLORS, Fall 1996, at 11. "[T]he ability of tribal governments to
exercise sovereign powers to determine social, economic and scientific policy is as
fundamental as the exercise of cultural and religious freedom." Id.
168. Linda Fantin, Woman's Goal: Keep Nuclear Waste Off Indian Reservation, SALT
LAKE TRIB., Aug. 17, 1997, at B3.
169. Id. For a list of Indian Tribes which had originally accepted government grants
to study the MRS facility, see Wood, supra note 129, at 1485 n.71.
170. Id. On the rush to exploit land in Indian reservations, see Knox, supra note 152,
at 50, 52. Knox recites the "ceaseless procession of dubious development proposals and
get-richquick schemes inflicted on ...tribe[s] year in and year out." Id. Not all of these
attempts have been successful. "[O]ther tribes have rejected overtures made by nonNative waste corporations interested in siting such facilities on their reservations as
insulting to their cultural values and tantamount to genocide." Eric K. Yamamoto & JenL. Wyman, RacializingEnvironmentalJustice, 72 U. COLO. L. REV. 311, 330 n. 108.
171. Karl Cates, Cook, Allies Attack Goshute N-Waste Plan, DESERET NEWS (Salt
Lake City), Dec. 3, 1997, at B1.
172. Id.
173. Jim Woolf, Utah Politicians Oppose N-Dump; Politicians Oppose N-Dump In
Western Utah, SALT LAKE TRIB., Dec. 3, 1997, at DI.
174. Id. One Native American legal scholar wrote, "[W]ithin the western context we
are always inclined to see land as a commodity and think first of its ownership; in
contrast, the traditional Indian understanding of land focused on its use, and the duties
people assume when they come to occupy it." Vine Deloria, Jr., Our Mother Earth, in I
BECOME PART OF IT: SACRED DIMENSIONS IN NATIVE AMERICAN LIFE 216 (D.M. Dooling
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illustrates that another band of Goshutes living on the Nevada Border
disagreed with the Skull Valley tribe's leaders. At the same meeting,
Tooele County Commissioner Gary Griffith said that his county had yet
to take a position on the proposed project. 175 The Commissioner added
that he "disagreed with the keep-it-where-it-is argument because free
commerce should know no boundaries."176
A day later, Governor Mike Leavitt asked the Utah Transportation
Commission to allow the state to take control of the Tooele County road
accessing the Goshute reservation. 177 Tooele County Commission
Chairman Teryl Hunsaker replied that he was offended at the Governor's
"discourteousness, his rudeness and his belligerency" in proposing to
allow the state to take control of the county road.178 Hunsaker conceded
that his county commissioners had talked with PFS but added that they
were carefully weighing both sides of the issue. He explained, "We're
looking at economic advantages to Tooele County.... ,,179 Interestingly,
this diatribe showed how undecided Tooele County was about the issue,
notwithstanding the fact that it had declared its previous support of the
proposal.
On January 22, 1998, a group of prominent nuclear power advocates
endorsed the proposal to build the Goshute storage facility. The group
included Richard Wilson, a physics professor at Harvard University,
Nicolaas Bloembergen, an emeritus professor at Harvard and Nobel
laureate in physics, Sheldon L. Glashow, a professor at Harvard and
Nobel laureate in physics, Glenn T. Seaborg, a former chancellor of the
University of California and Nobel laureate in chemistry, Marcus T.
Rowden, a former head of the Nuclear Regulatory Commission
("NRC"), and William T. Anders, a former astronaut and former
chairman of the NRC. 180 This group provided additional scientific
support designed to illustrate that the safe storage of nuclear waste was
possible. At the same time, the group's organizer, Harvard Physics
Professor Wilson, cautioned that Governor Leavitt's attempt to derail the
project could be interpreted by the rest of the country as an action in

& Paul Jordan-Smith eds., 1989).
175. See Cates, supra note 171, at B1.
176. Id.
177. John Keahey, State Panel Votes to Take Over Tooele County Road; Governor
Wants Control to Thwart Nuclear-Waste Transport, Storage; State Wants Control of
Tooele Road, SALT LAKE TRIB., Dec. 5, 1997, at C 1.
178. Robert Gehrke, Tooele Rips Governor's Plan to Take Over Road, DESERET
NEWS (Salt Lake City), Dec. 4, 1997, available at http://www.desnews.com/cgibin/libstory-reg?dn97&9712040181 (last visited Oct. 7, 2005).
179. Id.
180. Lucinda Dillon, Leavitt Stands Ground: No Fuel Rods, DESERET NEWS (Salt

Lake City), Jan. 22, 1998, at B3.
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which "'the local white man' in power was trying to 'do down' the
Indians."181
On January 28, 1998, Utah State Attorney Connie Nakahara
questioned the safety of commercial installations in the area where the
Goshutes proposed to build their nuclear repository.1 82 According to
Nakahara, the high-risk facilities already located there, which included
the Chemical Weapons Incinerator, the Deseret Chemical Depot, and the
Dugway Proving Ground, created a "potentially volatile community of
institutions."' 83 Nakahara said, "[A] number of dangerous scenarios are
possible,
given the existence of these facilities in the same general
84
area."1

Two days later, the Utah House Health and Human Services
Committee passed a resolution opposing storage of radioactive waste on
the Goshute reservation. 185 The resolution allowed the Utah Legislature
to unite with Governor Leavitt in opposition to the storage proposal.
Leon Bear, the tribal chairman, described the resolution as an illegal
infringement on the tribe's sovereignty.' 86 Bear also portrayed the
resolution as yet another in a long line of threats to the tribe's
sovereignty, 87 despite that fact that the State of Utah had no powers of
supervisory control over the reservation. 188 Bear "accused the state and
181.

Joe Bauman, N-Forum Turns into Debate on Safety Issues, DESERET NEWS (Salt

Lake City), Jan. 27, 1998, at A3. On the same line two authors explain how "race is
merely a social construct, deliberately used to exercise power and justify oppression over
certain individuals and cultures since the time of the European colonization." Collins &
Hall, supra note 89, at 312 n.286 (summarizing the views of Professor Robert Williams's
work).
182.

Karl Cates, N-Waste Files: Lots of Pages, Few Details, DESERET NEWS (Salt

Lake City), Jan. 29, 1998, at B 1. See also Jim Woolf, The Nuclear Showdown; Meetings:
Law. Politics, Science Address Storing Waste in Utah; Storage: Focus Is on Shipping
Waste, SALT LAKE TRIB., Jan. 28, 1998, at BI
183. Id.
184. Greg Beacham, NRC Bombarded with Concerns: Utah Attorneys Say Multiple

Installations in Area Pose Big Risk, DESERET NEWS (Salt Lake City), Jan. 29, 1998, at
B2.
185.

Jim Woolf, N-Waste Plan Sparks Opposition, Realism, SALT LAKE TRIB., Jan.

31, 1998, atA6.
186. Id.
187. For a less politically-correct position that runs parallel to the arguments made by
Governor Leavitt, see J. STORY, COMMENTARIES, § 152, reprintedin MARK LINDLEY, THE
ACQUISITION AND GOVERNMENT OF BACKWARD TERRITORY IN INTERNATIONAL LAW 29

(1926). In the words of the former Supreme Court Justice, "[A]s infidels, heathens, and
savages, Native Americans were not allowed to possess the prerogatives belonging to
absolute, sovereign, and independent nations." Id.
188. One Native American legal scholar observed, "Western legal thought has sought
to erase the differences presented by the American Indian in order to sustain the
privileges of power it accords to Western norms and value structures." ROBERT A.
WILLIAMS, JR., THE AMERICAN INDIAN IN WESTERN LEGAL THOUGHT: THE DISCOURSES OF
CONQUEST

326 (New York: Oxford University Press 1990).
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governor of discriminating against tribal members and of thwarting their
attempts to become economically self-sufficient."' 89 Later on, in a letter
to the local newspaper, he added that it was hypocritical for the Utah
Legislature to consider a bill (SB144), which would "allow additional
low-level radioactive waste to be permanently disposed at an
underground facility nearby in Tooele County."' 190 Bear exclaimed,
with their position on our project and smells of
"[T]his is inconsistent
1
hypocrisy."'

F.

19

The FirstSeed of Dissent

On February 24, 1998, Utah Senator John Holmgren stated that
"importing nuclear waste would bring jobs and money to Utah" and
claimed that state lawmakers were overreacting to the concerns raised by
Governor Leavitt.' 92 Senator Holmgren believed that "spent fuel rods
[could] be transported and stored safely" and told his colleagues in the
Utah Senate that nuclear waste was not dangerous and could "solve
many of our problems.' 9 3 He added that by allowing the nuclear waste
on Indian land, the project would take revenue away from
to be stored
1 94
the state.

On March 8, 1998, the New York Times published an editorial on
the controversy surrounding the Goshute project.' 95 Critics of the
Goshute proposal argued that it "was a very 'un-Indian-like' thing to do
189. Zack Van Eyck, A New Turn for Skull Valley Road, DESERET NEWS (Salt Lake
City), Feb. 19, 1998, at BI. Years later, Dr. Haynes McCoy, a professor of natural
resource policy at Utah State University, reiterated the same arguments when she
submitted that the state and local administration had done nothing to lessen the Goshutes'
"struggle with trying to balance economic opportunity with environmental and social
cost." Nicole Haynes McCoy, Nuclear Waste Storage: It's Time for Peace Talks with the
Goshutes, SALT LAKE TRIB., June 5, 2005, at A5.
190. Leon D. Bear, Governor Unjustly Targeting Goshute Plan, DESERET NEWS (Salt
Lake City), Feb. 22, 1998, at A2.
191. Id.
192. Zack Van Eyck, Measure on N-Waste Storage Clears a Hurdle in Senate,
DESERET NEWS (Salt Lake City), Feb. 25, 1998, at B5 [hereinafter Van Eyck, Measure].
Senator Holmgren accepts the argument from Rawlsian theory that inequality should be
accepted by the community if it provides universal economic gain.
193. Id. Senator Holmgren basically acknowledges that there is no perfect solution to
the problem of siting nuclear waste. Id. Nevertheless, he bases his argument on the idea
of maximization of social welfare in the selection of a locality in which to dispose of the
radioactive fuel rods. Id. For more of the same argument, philosophy and policy, see
MICHAEL B. GERRARD, WHOSE BACKYARD, WHOSE RISK: FEAR AND FAIRNESS IN ToxIc
AND NUCLEAR WASTE SITING (MIT Press 1994).

194. Van Eyck, Measure, supra note 192, at B5. Senator Holmgren represented Box
Elder County, which received a separate proposal to build a private storage facility for
nuclear waste. Id. This proposal was backed by Holladay engineer Bill Peterson. Id.
195. Timothy Egan, New ProsperityBrings New Conflict to Indian Country, NEW
YORK TIMES, Mar. 8, 1998, at 1-1.
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since native people are supposed to be keepers of the earth, not
protectors of its poisons. 196 This, it should be noted, is a racist
presumption. The editorial also identified a new generation of Indian
leaders who had come to power and embraced the economics of
capitalism. 197 U.S. Representative Merrill Cook was quoted as saying,
I don't think this is what the Founding Fathers had in mind....

just not right, this use of sovereignty.

It's

The implications are

frightening for us as a nation.. . . Nobody wants the nuclear waste

site but a handful of Indians trying to get rich.... Something is dead
wrong when a small group of people can ignore the will of 90 percent
of our state....198
Leon Bear replied,
They want us to be traditional.... Sure, we'd like to be traditional.
But you can't eat wild rice anymore because those lands are polluted.
And you can't hunt around here-they've poisoned the watering
holes up in those mountains.... We have our
99 traditional values....
Sovereignty-that's what we've held onto.1
This editorial not only highlighted the attack on the significance or use of
Indian sovereignty, 20 but also voiced the opinions of people who still
believed in the stereotypes 20 1 of the Environmental Indian or the New

196. Id.
197. Id.
198. Id. For a diametrically opposed view expressed by Indian traditionalists, see
Williamson B.C. Chang, The "Wasteland" in the Western Exploitation of "Race" and
the Environment, 63 U. COLO. L. REV. 849, 863 (1992). This view epitomizes "the
material poverty of native indigenous persons [a]s a reflection of defiance against
assimilation." Id.
199. Egan, supra note 195, at 1-1. A few years later, Garth Bear, Jr., Leon's nephew,
was interviewed by the New York Times and stated, "I'm a traditionalist, and I know the
sun dance ways.... But I've never seen anybody live off being a traditionalist; you can't
do that." Kirk Johnson, A Tribe, Nimble and Determined, Moves Ahead With Nuclear
Storage Plan, NEW YORK TIMES, Feb. 28, 2005, at A15. This arguable split among
traditionalists adds yet another variable to Rawls's theory, which would increase the
number of representatives behind the Rawlsian veil of ignorance. See Nussbaum, supra
note 11, at A-21 (defining the veil of ignorance).
200. This sort of land development entails both "the right of each indigenous people
to a land and resource base necessary to sustain an appropriate and sufficient economy
and the right to exercise its authority and jurisdiction over the corresponding territory."
AL GEDICKS, THE NEW RESOURCE WARS: NATIVE AND ENVIRONMENTAL STRUGGLES

AGAINST MULTINATIONAL CORPORATIONS 202 (1993). The author of the New York Times
editorial clearly failed to consider this perspective.
201. Different "advocates condemn the media and environmentalists for creating a
stereotype of Native Americans as simple people attempting to act as caretakers of
nature .... In using this romantic view .... these commentators argue that some.., have
ignored... Native sovereignty under the assumption that tribes do not want these sites."
Leonard, supra note 97, at 682-83. Similarly, Professor Laurence attributes this
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Greedy Indian.2 °2
On May 4, 1998, Utah Senator Holmgren (R-Bear River) reiterated
his hopes that the State of Utah was not going to pass up the economic
opportunity to build a nuclear waste facility.2 °3 He believed that "Utah
should look at supporting a nuclear waste dump somewhere along the
railroad tracks in western Box Elder County in an area removed from any
population centers ' , 20 4 because his constituency in the county supported
that idea. Senator Holmgren believed that a nuclear waste dump in
western Box Elder County would be a lot safer than the one proposed on
the Goshute reservation, although he failed to proffer any evidence to
support that argument.20 5 He realized that rural Utah communities were
facing the same kinds of economic woes, like stagnant communities and
economic despair, as were Indian reservations. 206 Thus, according to
Holmgren, if the state could not stop the Goshutes' project, his
alternative would be to build a facility that would instead benefit local
rural communities.
Roughly a month later, a hearing concerning the construction of the
storage facility was held before the NRC.20 7 Some members of the Skull
Valley Goshutes said that they did not want to pursue the project
"because of what it [might] do to the spirit of sacred tribal grounds and to

stereotyping to the European romanticizing of the Indian environmentalist.
See
Laurence, supra note 141, at 319-20. For a study that confirms these positions, see
SHEPARD KRECH, III, THE ECOLOGICAL INDIAN: MYTH AND HISTORY (New York: W.W.

Norton and Company 1999). For a critique of these perspectives as examples of
uncritical reductionism, see Wood, supra note 129, at 1487 n.77. For a general critique
of the stereotyping of American Indians, see Gover & Walker, supra note 167, at 942.
"Indian stereotype is insulting to say the least, and it smacks of the same arrogance that
led fifteenth-century Europeans to conclude that they had 'discovered' America."' Id.
202. The "Environmental Indian" was first portrayed in a 1971 television commercial
for Keep America Beautiful, Inc. See Keep America Beautiful, Inc., Iron Eyes Cody,
http://www.kab.org/aboutus.asp?id= 413&rid=414 (last visited Oct. 7, 2005). The
commercial, which featured a Native American who was weeping for the environmental
destruction in this nation, was intended to illustrate the ecological bent of native cultures.
Id. In reality, part of this myth has since been debunked. The "New Greedy Indian"
represents the current stereotype of Native Americans who purportedly siphon money
from White America by profiting off of their patronage of Indian casinos. See, e.g., Blue
Corn Comics, Another Way to Denigrate Indians, http://www.bluecomcomics.com/
greedy.htm (last visited Oct. 7, 2005).
203. Jerry Spangler, Some Areas See $$$ in N-Waste, DESERET NEWS (Salt Lake
City), May 4, 1998, at Al.
204. Id.
205. Id.
206. Id. For similar problems faced by the Mescalero Apache tribe, see Leonard,
supra note 97, at 659.
207. Brent Israelsen, Nuclear Panel Begins Hearingson Skull Valley Plan; Governor,
Experts, Environmentalists,Some Goshutes Line Up to Express Opposition; Backers Try
to Allay Safety Concerns, SALT LAKE TRIB., June 3, 1998, at B3.
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future generations., 20 8 As a rejoinder, John Paul Kennedy, legal counsel
for the Confederated Tribes of Goshutes, said, "[W]hile Indians in
general have a sovereign right to exploit their land for economic gain,
they also have a sovereign responsibility to protect their land and
people. 20 9 On the same side, a Utah state Department of Natural
Resources ("DNR") official testified as to the possible "risk of wildfires
in the area, the impacts of spills on wildlife and the fragile Great Salt
Lake ecosystem 'that could be devastated by a toxic spill."' 210 As
stressed by Chairman Leon Bear, what is most puzzling in this situation
is the hypocrisy of the argument's timing. The argument was first raised
during the scoping process of the Goshutes' project rather than during
the construction of the Army's chemical facility, which was located in
exactly the
same area of Tooele County as the Goshutes' proposed
211
facility.
Shortly after that, on June 18, 1998, the Utah House Appropriations
Subcommittee rejected a legislative attempt to block the Goshutes from
building the storage site. 212 According to Democrat David Obey, the
213
original provision violated the tribe's sovereignty. 1 The Subcommittee
voted six to five to delete language, originally included by Subcommittee

208. Id.
209. Id. On the concept of inherent and/or intrinsic value of land, read the following
passage:
The western philosophical contrast between intrinsic and instrumental value
does not reflect well the sense of respect and disrespect commonly encountered
in indigenous knowledge and value systems. While disrespect as reduction to
the purely instrumental may not be far off the mark, the notion of intrinsic
value as what is valuable "in and of itself' seems markedly at odds with the
sense of relatedness or affiliational ties discussed here. The latter may be better
captured by a notion of inherent value, understood as the value that something
has insofar as it inheres in, or belongs to, the natural world, and plays an
integral role therein. Because its continued functioning is essential to the
completeness and continuation of the whole, its value is not to be overridden or
discounted. This places enormous importance on proper understanding of the
nature of the role that something plays. The manner in which this respects the
integrity and indispensability of the individual is well captured by the manner
of keeping council traditional to many Native North American tribes where the
goal was to reach a consensus that all could accept on the basis of an attentive
hearing of all positions present.
Whitt et al., supra note 142, at 724 n.91. On the concept of the American Indian respect
and reverence toward the land and its sacredness, see Williams, supra note 157, at 1135,
1153.
210. Jerry Spangler, Leavitt Calls in His Troops to Fight N-Waste Plans, DESERET
NEWS (Salt Lake City), June 3, 1998, at B3.
211. Jerry Spangler, Goshutes Attack Leavitt on N- Waste, DESERET NEWS (Salt Lake
City), Feb. 2, 1999, at B1.
212. A House Panel Nixed an Attempt to Block a Utah Indian Tribe, INSIDE
ENERGY/WITH FED. LANDS, June 22, 1998, at 2.
213. Id.
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Chairman Ralph Regula (R), which called for a one-year moratorium on
the project. 214 This controversy also raises the issue of the debate
involving opposing interests in a Rawlsian society. Clearly, contrasting
views based not necessarily on political factions should have their
representation, especially when they concern pre-eminent interests, such
as Indian sovereignty, and when people who, in actuality, have no
political authority on the subject, discuss them.
On June 30, 1998, members of the Western Governors Association
("WGA") passed "a resolution urging the federal government not to site
a facility.., without a written agreement from the governors of the
affected states. ' 215 This resolution per se represented a renewed
challenge to Indian sovereignty and self-determination. Several months
later, on October 16, 1998, Kevin Gover, Assistant Secretary for Indian
Affairs for the Department of Interior, said, in reference to the Goshutes'
plight, that "the U.S. government had a responsibility to protect Indian
tribes from state governments" and their inroads on Native American
sovereignty.2 16
G. PFS Makes Inroads through the Opposition
On December 23, 1998, Skull Valley Company and Castle Rock
Land and Livestock, two landowners that had originally opposed the
Goshutes' storage facility, settled their disputes with PFS.2 17 The terms
of the deal were not disclosed, but it was widely believed to be a

214.

Waste Management, Panel Deletes Language Barring Goshute Facility,

NUCLEAR FUEL,

June 29, 1998, at 10.

215. Judy Fahys, Leavitt Lines Up Guvs Against Tribe's N-Plan; Governors Want
More Study of Tribe's N-Plan, SALT LAKE TRIB., July 1, 1998, at Al. Later, on June 14,
2005, a new resolution, which was signed unanimously by each member of the WGA,
reaffirmed the necessity of the Governor's express consent each time nuclear waste will
be stored in a particular state. See Patty Henetz, Huntsman Resolutions to Guide Power
Policies, SALT LAKE TRIB., June 15, 2005, at A7. See also Lisa Riley Roche, Huntsman
to PressN-fight, DESERET MORNING NEWS (Salt Lake City), June 13, 2005. Interestingly
enough, no mention was made in this new resolution about tribal sovereignty!
216. Lynn Arave, U.S. Has Duty to Protect Indians, Official Says, DESERET NEWS
(Salt Lake City), Oct. 17, 1998, at B2. Less than two years later, Gover voided the
Bureau of Indian Affair's ("BIA's") approval of the lease signed by the Rosebud Sioux in
South Dakota to develop a hog farm complex on their reservation. Rosebud Sioux Tribe
v. Gover, 104 F. Supp. 2d 1194 (D.S.D. 2000). Gover recognized in that instance how
the federal agency had failed to consider the environmental and cultural impacts of the
proposal on the reservation. Id. He was promptly scolded by a federal district court
judge who accused the assistant secretary of adopting a strategy that undermined tribal
sovereignty. Id. On the state of Utah's attack on Indian sovereignty, see also Haynes
McCoy, supra note 189, at A5.
217. Brent Israelsen, Landowners Drop Opposition to Nuclear Dump; Leavitt
Believes Consorium [sic] 'Made it Worth Their While' to Accept Project on Goshute
Land, SALT LAKE TRiB., Dec. 24, 1998, at C3.
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financial payoff.21 8

Christopher Robinson, spokesman for the two

landowners, stated, "[W]e are satisfied that our interests will be protected
if this . . . project moves forward., 219 PFS Project Manager Scott
Northard said that the settlement demonstrated his company's desire to
be a "good corporate citizen and a good neighbor" in the community.220

He also claimed that PFS would attentively address land-owners'
concerns during construction and operation of the facility. 221 At the same
time, Ensign Ranches of Utah also announced its settlement agreement
with PFS.222 This series of settlements by businesses in the local
community marked the withdrawal of their opposition to the licensing of
the facility. Governor Leavitt believed the ranchers were bought off by
PFS.223
On January 18, 1999, the Governor unveiled a new plan to halt
storage of nuclear waste by creating a political "moat" around the
Goshutes.22 4 This prompted State Representative Anderson (D) to
suggest, "[L]et's give [the Goshutes] something, let's not just tromp on
them some more. 2 25 Representative Anderson called the Governor's
plan "very harsh" and said little had been done thus far to provide
economic development assistance to the tribe. 6 These comments by
Anderson still fell short of recognizing Indian sovereignty.
A day later, Leon Bear, tribal chairman, stated that Governor
Leavitt's proposal to thwart the facility was a racist maneuver and
violated the Goshute's federal treaty agreement.227 Bear believed that the
Governor's "moat" would give the state unfair control over any
development ideas proposed by the Goshutes and would thereby infringe
on their federally recognized sovereignty.2 28 As a sad confirmation of
the Governor's attitudes and practices on this matter, the Governor's
office called a meeting of elected officials in Tooele County to discuss

218.
219.
220.
221.

Id.
Id.
Id.
Private Fuel Storage Says Land Owners' Concerns Will Be Mitigated,

ASSOCIATED PRESS, Dec. 24, 1998.

222. Id.
223. Id.
224. Dan Harrie, Leavitt: Let the Healing Begin; Governor Puts Scandal Up Front,
Urges Renewal of Olympic Spirit; Leavitt Offers PoliticalAgenda for Near Future, SALT
LAKE TRIB., Jan. 19, 1999, at Al.

225.
226.
227.

Id.
Id.
Amy Steinberg, Goshute Leader Calls Leavitt's Proposal "Racist",ASSOCIATED

PRESS, Jan. 19, 1999.

228. Jim Woolf, Leavitt's 'Moat' Full of Holes, Critics Say; Governor's Plan Is
Meant to Block Storage of Spent Nuclear Fuel in Tooele County; 'Moat' to Prevent
Dump Faces Questions, SALT LAKE TRIB. Jan. 20, 1999, at Al.
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local issues on January 28, 1999.229 Tribal leaders were "not invited to
this meeting and were refused admittance when they showed up. 23 °
On February 19, 1999, Utah Senate Bill 164, which helped to create
the political "moat" around the reservation, was advanced to a final vote
of fifteen-to-eleven.23 1 Senator Ron Allen (D) said that "while he
opposed a nuclear waste storage site, he did not think this bill was the
best way to keep [waste storage] from happening., 232 He stated, "I think
we need to find a more respectful way to deal with the Goshute tribe. 233
A month later, members of the Utah Legislature's Executive
Appropriations Committee added $50,000 to the Department of
Environmental Quality's ("DEQ's") budget to help fund a legal
challenge to the storage plans of the Goshutes.23 a The preliminary plan
was to help finance lawsuits that would question the environmental
justice of having rich electric utilities attempting to move their
radioactive garbage onto the land of an impoverished group of American
Indians.235
Over a year later, in May 2000, the three Tooele County
commissioners signed an agreement with PFS, which would pay about
$500,000 a year to the county in lieu of property taxes after the storage
facility was built. 236 The county would also receive about $3,000 for
each cask of nuclear waste stored at the site. Until then, another $5,000 a
month would go to the county to foster educational efforts on the issue.
In exchange, the county promised not to throw roadblocks into PFS's
229. Jerry Spangler, Goshutes Attack Leavitt on N-Waste, DESERET NEWS (Salt Lake
City), Feb. 2, 1999, at BI.
230. Id. Rawls' main premise for equality is the right to participation. It is indeed
puzzling to question how society may guard against inequality when a fundamental
liberty is denied.
231.
Senators Begin Planning on Moat Around Skull Valley Goshute Reservation,
ASSOCIATED PRESS, Feb. 19, 1999.

232.
233.

Id.
Id.

234.

Kristen Moulton, Governor Signs Legislation to Strip Consortium of Liability

Shield, ASSOCIATED PRESS, Mar. 19, 1999. For similar lawsuits brought by tribe
members against agreements reached by tribal councils with external business entities,
see Manygoats v. Kleppe, 558 F.2d 556 (10th Cir. 1977); Lomayaktewa v. Hathaway,
520 F.2d 1324 (9th Cir. 1975), cert. denied, 425 U.S. 903 (1976); Tewa Tesuque v.
Morton, 498 F.2d 240 (10th Cir. 1974), cert. denied, 420 U.S. 962 (1975); and Yazzie v.
Morton, 59 F.R.D. 377, 379 (D. Ariz. 1973).
235. As a legal expert noted, "As a practical matter it will be a rare instance when
individual members of a tribe seek relief in federal court. Beyond the normal financial
barriers to gaining legal redress, there are often powerful social and cultural
repercussions for bringing an intratribal dispute into an outside judicial forum." Wood,
supra note 129, at 1542 n.332.
236. Judy Fahys, Tooele Signs Deal for N-Waste; County's Storage Pact with
Consortium Worth Up to $300 Million; Leavitt Remains Opposed; Tooele Signs Deal to
Store N- Waste, SALT LAKE TRIB., May 25, 2000, at B 1.
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plans. 237 This agreement signaled a clear split between state government
and county officials over the construction of the facility.
H. The Most Effective Challenge So Far
On June 23, 2000, in a hearing before the Atomic Safety and
Licensing Board ("ASLB"), Representative Jim Hansen (R-Utah) argued
that storing nuclear waste in an area that contained military ranges, like
the Dugway Proving Ground, was a deadly mix. 238 He objected to the
potentially lethal mix of nuclear waste storage and military bombing and
test flights. Representative Hansen stated that "the combination of
nearby military ranges, questionable seismic data and its vicinity to the
chemical weapons storage and demilitarization facility in Tooele County
is a recipe for disaster., 239 Representative Hansen evoked the image of a
jet crashing into the proposed nuclear fuel dump, which is possible given
that the Skull Valley reservation borders an Air Force bombing range.
He added that the addition of a nuclear storage facility would force the
Air Force to close part of its bombing range, the Utah Test and Training
Range, which had been the scene of a dozen flight crashes in the past
decade.240 The Representative's fear was that shutting down the facility
would be devastating to the Utah economy. During the hearing,
Rosemary Holt, ex-president of the non-profit organization Women
Concerned Utahns United, asked, "[I]f the proposed permanent storage
site in Nevada never comes on-line is it not possible the Goshute
Reservation will become a permanent site? ' 241 In direct response to
these comments, Arlene Bear, a Skull Valley Goshute, replied, "I don't
know why these white people are saying it's dangerous. 242 She also
criticized "white people" for not taking any notice of the Goshutes'
economic plight before the PFS proposal.2 43 This controversy frames the
conflicting views regarding the construction of the facility and the
economic welfare of the tribe.
A day later, at an ASLB hearing, Sammy Blackbear, a member of
the Goshute tribe's general council, questioned the legality of the PFS237. Id.
238. Donna M. Kemp, Nuke Views Get Aired, DESERET NEWS (Salt Lake City), June
24, 2000, at B 1.
239. Id.
240. Id.
241. Id. For a dated but still accurate description of the NIMBY (or "Not in My
Backyard") phenomenon, see KENT E. PORTNEY, SITING HAZARDOUS WASTE TREATMENT
FACILITIES: THE NIMBY SYNDROME (1991).

242. Brent Israelsen, Nuclear Waste Plan Planned, Endorsed; Hearing Airs Sides
over Storage Area on Goshute Reservation; Nuclear Waste Plan Gets Public Airing,
SALT LAKE TRIB., June 24, 2000, at BI.

243.

Id. On the same issue, see Haynes McCoy, supra note 189, at A5.
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Goshute lease agreement, alleging that the corrupt tribal council had
ushered the agreement through the Bureau of Indian Affairs ("BIA")
with little scrutiny. 244 Dallin Maybe, a descendant of the Northern
Arapahoe and Seneca tribes, said that the state was ignoring both the
"sovereignty and economic development rights of the tribe., 245 She
stated that there were other toxic disposal facilities in Utah, which
Governor Leavitt had conveniently forgotten about in his tirade against
the nuclear storage project.24 6 Terry Begay, a Northern Arizona Navajo,
claimed that the Goshutes "should be allowed to do whatever they want.
It's their land and they need the money. 2 47
At an NRC hearing on July 27, 2000, Utah State Senator Howell
(D) said he opposed the plan "because the nuclear industry was using big
money to compensate the Goshutes for the inherent dangers that no other
community in the country seemed willing to accept., 248 Howell
suggested that "if the Utah Legislature were to offer the Goshutes the
$114 million state budget surplus not to accept the waste," the tribe
would actually accept it.249 In response, Leon Bear replied, "We are not
ignorant and impoverished people desperate for any economic
development project that comes along. '250 This controversy pitted
Senator Howell's stereotypical preconception of Indians being duped and
blackmailed into the project against the tribal leadership's position that
the agreement was reached by informed consent.
On October 4, 2000, Chip Ward, an anti-nuclear activist said, at a
conference organized by the University of Utah, that it was important to
look at the cumulative effects of all the industrial polluters in the area
surrounding the Goshutes' reservation.2 5 1 Ward "argued that the western
244.

Kirsten Stewart, Regulators Met by Ralliers at Waste Storage Hearing, SALT

LAKE TRIB., June 25, 2000, at B2.

245. Id.
246. Id.
247. Id. This position is evidenced by another American Indian author who wrote:
[W]hether land should be used or developed in a certain way depends on the
peoples' needs. If a hazardous waste dump on the reservation can be located in
an area which is not being utilized by the tribe, then that option will be
considered, along with its impact down to the seventh generation of the tribe
yet to come.... If it can provide jobs for people in a reservation economy that
has eighty percent unemployment, then you use that land for that hazardous
waste dump or at least you consider it.
Williams, supra note 157, at 1153.
248. Brent Israelsen, Leavitt Leads Angry Opposition to N-Waste on Goshute
Reservation; N-Waste Plans Face Angry Critics at Public Hearing, SALT LAKE TRIB.,
July 28, 2000, at Al.
249. Id.
250. Id.
251. Donna M. Kemp, Keep N-rods Out of Utah, 2 authorsSay at U., DESERET NEWS
(Salt Lake City), Oct. 9, 2000, at B7.

TOT CAPITA TOT SENTENTIAE

2005]

desert 'has become an enabler of a very toxic society,' ' '252 and pointed
out that Tooele County had become the home of a military bombing
range, a chemical weapons incinerator, several low-level radioactive
waste dumps and MagCorp, one of America's biggest industrial
polluters.253
Two months later, on December 7, 2000, Governor Leavitt
proposed to spend $1.6 million to thwart efforts to store nuclear waste in
Utah. 254 He stated that he would ask Utah lawmakers to appropriate $1.6
million to hire at least five attorneys to work full-time to formulate legal
strategies to stop PFS's project. 255 This new office, which was to be
created by executive order, would be named the Office of High-Level
Nuclear Waste Opposition, giving it the shocking acronym "O-HelLNO. 256 A day later Leon Bear, the tribal chairman, replied that the $1.6
million could have been better used to help all the tribes in Utah. 25 7 If
Leavitt had spread the money among all the tribes, it could have been
used to help them with economic development projects.2 58
I.

PoliticalHypocrisy

On January 4, 2001, the Utah State Division of Radiation Control
Board held a public hearing on Envirocare's proposal to accept higherlevel radioactive waste at its landfill in Tooele County.25 9 Opponents of
the project noted that Envirocare, unlike the Goshute tribe, had been
active in donating to political campaigns. Environmental activist Jerry
Schmidt stated that it was clear that the Envirocare owner was better at
playing the game than was the Goshute Tribal Chairman.2 6 ° While
Envirocare's project could lead to an increase in toxic materials around

252.

Id.

253. See John Karl Gross, Note, Nuclear Native America: Nuclear Waste and
Liability on the Skull Valley Goshute Reservation, 7 B.U. J SCi & TECH. L. 140 (2001)
(discussing the legal ramifications of a possible nuclear accident in the Goshute
Reservation).
254. Donna Kemp Spangler, $1.6 Million vs. N-Waste?, DESERET NEWS (Salt Lake
City), Dec. 8, 2000, at Al [hereinafter Spangler, $1.6 Million].
255. Id.
256. Judy Fahys, Leavitt Creates an Office to FightN- Waste Deal; Leavitt Creates a
State Office to Stop N-Waste, SALT LAKE TRIB., Dec. 8, 2000, at Al.
257. Spangler, $1.6 Million, supra note 254, at Al. See also Krakoff, supra note 148,
at 179 (stating that "the solution lies in supporting tribes to overcome both the historical
and present causes of their deprivation.").
258. Spangler, $1.6 Million, supra note 254, at Al. See also Haynes McCoy, supra
note 189, at A5.
259. Brent Israelsen, Speakers Condemn Envirocare Plan; Disposal Company Wants
to Accept More Dangerous Nuclear Waste; Speakers Condemn Plans for Nuke Waste,
SALT LAKE TRuB., Jan. 5, 2001, at C1.
260. Id.
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the reservation, the State of Utah chose to oppose only the tribe's plan to
store radioactive materials and not Envirocare' S.261
Over a month later, the Salt Lake City Council and the Mayor
adopted a joint resolution opposing the storage of nuclear waste on the
Goshute reservation. 262 The resolution read, "Locating any high-level
nuclear waste in Utah would pose a risk of exposure for the people and
the environment of Utah and Salt Lake City., 263 It is clear that the same
resolution was not directed at Envirocare's project, however. In this
case, Salt Lake City and its representatives chose to side with the State of
Utah against the Goshutes' siting project, without contemplating the
differential treatment that the joint resolution entailed.
On April 19, 2001, the Goshutes and PFS sued the State of Utah in
federal district court and challenged six new state laws aimed at
preventing the storage of spent nuclear fuel on the tribe's reservation.26 4
According to their Complaint, the laws violated the Commerce Clause
and the Indian Commerce and Treaty Clauses of the U.S. Constitution.26 5
The lawsuit alleged that Utah's attack constituted a serious challenge to
federal and tribal sovereignty in general.266
J.

Tribal Strugglesfor Recognition: Who's the Representative?

Several months later, on September 22, 2001, elections were held
among thirty-eight Skull Valley Goshute members to nominate a new
tribal council. Mirlinda Moon was elected chairwoman, and Sammy
Blackbear was elected vice-chairman. 267 This election followed an
August 25th resolution, circulated by tribal secretary Rex Allen, recalling
the current leadership and "claiming Bear had bribed and threatened
261. In reality, by federal treaty, the state of Utah should not be involved in any form
of decision-making process involving the Goshutes. "Due to an 1863 treaty providing the
Goshutes with sovereignty over their land, the tribe need not consult county or state
officials when making decisions regarding the economic development of their territory."
Gross, supra note 253, at 142 n.9. Congress has unilateral power to abrogate a treaty
with an Indian tribe. See Lone Wolf v. Hitchcock, 187 U.S. 553 (1903).
262. Rebecca Walsh, S.L. Leaders Adopt Measure Denouncing N-Waste in Utah,
SALT LAKE TRiB., Feb. 7, 2001, at D3. See also Diane Urbani, Rocky, City Council
Agree-No N-Waste Can Go Through S.L., DESERET NEWS (Salt Lake City), Feb. 6,
2001, at B4.
263. Walsh, supra note 262, at D3.
264. Rich Vosepka, Goshute Tribe, Private Fuel Storage Announce Lawsuit,
ASSOCIATED PRESS, Apr. 19, 2001.
265. Skull Valley Band and PFS Ask Court to Declare State Laws Unconstitutional,
BUS. WIRE (Salt Lake City), Apr. 19, 2001 [hereinafter Skull Valley Band]. See also
Brady Snyder, N-Storage FightShifts to Court, DESERET NEWS (Salt Lake City), Apr. 20,
2001, at B1.
266. Skull Valley Band, supra note 273.
267. See Jacob Santini, Goshutes Hold Election, But No One Declared a Winner Yet;
More Tribe Members Must Vote, Says BIA, SALT LAKE TRIB., Sept. 24, 200 1, at B8.
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other tribe members in an effort to hold onto the office. 268
On March 7, 2002, the NRC stated that the Atomic Safety and
Licensing Board ("ASLB") should treat the Goshute band as "one group,
instead of singling out subgroups on the reservation. 2 69 Otherwise, it
would "[establish] a novel and unworkable precedent that would convert
Nuclear Regulatory Commission licensing boards [and the commission]
into courts of sociological inquiry, focused on resolving intra-community
disputes.

,270

This resolution not only showed the ability of the

federal government to overrule and conquer the tribe and its leadership,
but also re-affirmed the U.S. policy to create a tribal system of
government that is more consonant with western tradition and its
economic necessities.
A month later, at a rally held against the PFS's storage facility, Salt
Lake City Mayor Anderson called the project an example of "the worst
kind of corporate greed and economic opportunism. '27 1 At the same
rally, Miranda Wash, a member of the Skull Valley Goshutes, said she
no longer supported the proposal.27 2 She said the tribe members had not
been adequately informed of the dangers of the facility. Wash added,
273
to.
"Our land will be ruined, and we won't have a place to go back

Margene Bullcreek,2 74 the longtime leader of the Goshute opposition2 75
268.

Id.

269. Judy Fahys, Panel Overrules Order,Says Goshutes Need Not Open Books, SALT
LAKE TRIB., Mar. 8, 2002, at C2.

270.

Id. For similar reasoning and outcome in an intra-tribal legal dispute in which

the district court dismissed the suit, see Yazzie v. Morton, 59 F.R.D. 377, 385 (D. Ariz.

1973). Accordingly, "[i]f plaintiffs are being damaged or injured as they contend, they
may seek redress from or through the Tribe. This is an internal Tribal matter that can and
should be resolved by the Tribe without outside interference." Id.
271. Judy Fahys, Utahns Rally Against N-Waste Facility; N-Waste Plan Blasted in
Rally, License Hearing,SALT LAKE TRIB., Apr. 9, 2002, at Al.
272. Donna Kemp Spangler, Utahns say 'No' to N-Waste, DESERET NEWS (Salt Lake
City), Apr. 9, 2002, at BI [hereinafter Spangler, Utahns].
273. Id.
274. According to one environmental justice scholar, it is not surprising that a woman
took the lead in the dissenting faction of the Skull Valley Goshute tribe and, through her
developing "internal agency," created the circumstances for community empowerment
within the group. Giovanna Di Chiro, Defining EnvironmentalJustice: Women's Voices
and GrassrootsPolitics,22 SOCIALIST REV. 109 (1992).
The question of community survival in the face of cultural imperialist attacks
by the dominant white male, industrial complex figures conspicuously in many
women of color's involvements in environmental justice works. Women in
many communities and cultures have customarily been seen to be the
repositories of or given the responsibilities for maintaining local, cultural
traditions and histories.
Id. On the concept of "internal agency," see Kathryn Abrams, Sex Wars Redux: Agency
and Coercion in Feminist Legal Theory, 95 COLUM. L. REV. 304, 347-48 (1995). On the
issue of "community empowerment," see R. Gregory Roberts, Comment, Environmental
Justice and Community Empowerment: Learningfrom the Civil Rights Movement, 48
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to the proposal, decried the imminent destruction of her culture. 276 "For
years, dumps and unwanted waste have gone in the back yards of the
poor and indigenous peoples," she said.277 "And even though Goshute
people live in poverty, 'we will not be bought off,"' she added.278
On April 25, 2002, Leon Bear issued a news release. 279 He said his
understanding was that the tribal project was "an economic development
in line with the current status of the industrial waste zone commissioned
by the State of Utah., 280 Bear then asked
what was new about adding
28 1
another hazard to an area full of them.
On July 8, 2002, Utah Senators Hatch and Bennett both agreed to
vote to bury radioactive waste in Yucca Mountain, Nevada.2 82 Bennett
said, "I'drather have it stored underground in prepared vaults than sitting
above ground in Tooele County., 283 Senator Hatch also questioned the
"legitimacy of the current tribal leadership of this small band of
Goshutes., 28 4 He challenged tribal leadership, even though he had no
authority in matters of Indian sovereignty. As one author explains,
"sovereignty exists for Indians so long as Congress desires it to exist.', 285
AM. U. L. REv. 229, 256 n.150 (1998).
275. See Valerie Taliman, Some Native Americans in Utah's Skull Valley Object to
Nuclear Storage Deal, INDIAN COUNTRY TODAY (Onedia, N.Y.), Apr. 7, 2002.
276. At least one Native Indian disagrees with such statements. See Rebecca Tsosie,
Tribal Environmental Policy in an Era of Self-Determination: The Role of Ethics,
Economics, and TraditionalEcological Knowledge, 21 VT. L. REV. 225, 326 (1996).
Tsosie believes that rather than "abandoning" elements of ancestral culture some tribes
are actually "subordinating" cultural values to other more pressing priorities. Id.
277. Spangler, Utahns, supra note 273, at B1. See also Gross, supra note 253, at 15053 (discussing the waste surrounding the Goshutes' reservation). For the argument that
each Indian tribe has been targeted for disposal of hazardous waste, see generally Dan
McGovern, The Battle Over the Environmental Impact Statement in the Campo Indian
Landfill War, 3 HASTINGS W.-Nw. J. ENVTL. L. & POL'Y 145 (1995).
278. Spangler, Utahns, supra note 273, at B1.
279. Judy Fahys, Utahns Asked to Speak Against N-Waste Storage, SALT LAKE TRIB.,
Apr. 26, 2002, at A9.
280. Id.
281. Id. For a list of all the dangerous and toxic facilities surrounding the Skull
Valley Goshute Reservation, see C. Michael Rasmussen, Gaining Access to Billions of
Dollarsand Having a Nuclear Waste Backyard, 18 J. LAND RESOURCES & ENVTL. L. 335,
339-341 (1998).
282. Judy Fahys, Hatch, Bennett Commit Supportfor Yucca N-Site; Energy Secretary
Agrees to Help Keep Waste Out of Utah Indian Reservation, SALT LAKE TRIB., July 9,
2002. In 1987, the U.S. Congress amended the NWPA and designated Yucca Mountain a
national repository for nuclear waste. See 42 U.S.C. § 10172 (2005). On the differences
between the Yucca Mountain project and the Skull Valley Goshute proposal, see
Rasmussen, supra note 281, at 335 n.5.
283. Paul Foy, Hatch, Bennett Taking Heat for Switch on Yucca Mountain,
ASSOCIATED PRESS, July 9, 2002.
284. Senate Votes to Entomb Nuclear Waste in Nevada, ENv'T NEWS SERVICE, July 9,
2002.
285. Rasmussen, supra note 281, at 349-50. The author reaches his conclusion on the
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In a September 23, 2002 interview, Governor Leavitt stated that "it
would be hypocritical [for his administration] to pursue a state alternative
to the Goshute plan., 286 The Governor said that Plan B, the Utah
Legislature's alternative to the Goshutes' proposal, would contemplate
the burying of nuclear waste in state or county lands. He considered
such an alternative naive because the chances of such287a proposal being
developed or approved in the future were almost "nil.,
The following day, the Utah director of Indian Affairs, Forrest
Cuch, lashed out at the so-called Plan B waste project. He stated, "[Plan
B] is appalling to me and smacks of racism at its highest., 288 Cuch said
the Goshutes "have a sovereign right to pursue their interests.... What I
think as an American Indian is that this [Plan B] is an outrage and
selfishness and an abuse of power., 289 He added, "[I]t's dehumanizing.
Proponents of Plan B are saying we do not count, [that] American
,,290
Indians do not even exist....
On October 3, 2002, Governor Leavitt stated that he felt it was no
longer appropriate for the State of Utah to fund Sammy Blackbear's
lawsuit against the leadership of the tribe because that lawsuit
represented an internal dispute with the tribal government. 29 Leavitt
added that he agreed with Blackbear's position, but that sponsorship of
the lawsuit was not appropriate conduct for the State of Utah. 292 The
Governor's change of mind followed an NRC decision to dismiss a
challenge raised by a dissident group within the tribe, which was made
the previous day. In its ruling the NRC stated that "[c]laims of financial
and political corruption inside the Skull Valley tribe do not belong in our
mission is
hearing process under the rubric of environmental justice. Our
293
environment.
the
and
safety
and
health
public
the
to protect
limitations to Indian sovereignty, an issue that was raised in United States v. Wheeler,
435 U.S. 313, 323 (1978). That case concluded that American Indian tribes "still possess
those aspects of sovereignty not withdrawn by treaty or statute, or by implication as a
necessary result of their dependent status." Id. Should it be assumed that Senator Hatch
speaks for and represents the view of the entire U.S. Congress?
286. Dan Harrie and Judy Fahys, State Leaders Assail 'Plan B 'for Nuclear Waste
Storage; Officials Blast 'Plan B'for N-Waste, SALT LAKE TRIB., Sept. 25, 2002, at Al.

287. Id.
288. Id.
289. Id.
290. Id. Years later, a Utah State University scholar stated "that Utah is as much the
Goshutes' community as it is ours." Haynes Mc Coy, supra note 189, at A5. Evidently
these comments keep falling on deaf ears since neither of the state's most recent
governors has paid any attention to them!
291. Donna Kemp Spangler, A Tribe Divided, DESERET NEWS (Salt Lake City), Oct.
6, 2002, at B 1.
292. Id.
293.

Judy Fahys, Feds Rule Against Anti-Waste Goshutes, SALT LAKE TRIB., Oct. 2,

2002, at B2.
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On November 21, 2002, Governor Leavitt released a statement
saying that as long as the Goshute Indian Tribe and PFS were trying to
store high-level waste on the Indian reservation, he would oppose
Envirocare's efforts to bring Class B and C radioactive wastes into Toole
County.294 It is uncertain whether the State of Utah would have
maintained its hypocritical
stance if the Goshutes had previously backed
295
out of the project.

On February 6, 2003, the Utah House Political Subdivision
Committee voted to ban the importation of any Class B and C radioactive
wastes into the state, denying the request made by Envirocare.296
Immediately afterward, Utah Representative David Hogue (R-Riverton)
wondered, "Did we look at what this kind of waste could generate in
revenue?, 297 Envirocare officials believed this decision damaged the
company because Class B and C wastes were key factors in its economic
future. 298 It is not clear what distinction Representative Hogue or
company officials made between the Envirocare and Goshute positions
regarding economic development.
K. A Valid State Alternative?
A day later, Representative Steve Urquhart (R-St. George)
acknowledged that he was working on a resolution to propose a study to
investigate whether it would be prudent to store nuclear fuel on state land
in San Juan County. 299 Within three days, Utah Speaker of the House
Marty Stephens (R-Farr West) and House Majority Leader Greg Curtis
(R-Sandy) endorsed legislation that "would start a planning process that
could eventually lead to the state operating its own high-level nuclear
294. Amy Joi Bryson, Governor Outlines His Plans for Chinking Budget Gaps,
DESERET NEWS (Salt Lake City), Nov. 21, 2002, at B6.

295. In January of 2005, newly-elected Utah Governor Jon Huntsman, Jr. stated that
the Utah legislature would immediately ban the import of Class B and C low-level
radioactive waste. In addition, he suggested that by the time the new state legislative
session was completed the discussion relative to the disposal of high-level nuclear waste
in the state of Utah would be finally concluded. See Bob Bernick, Jr. & Joe Bauman,
Huntsman Calls for Ban on Import of "Hotter" Nuclear Wastes, DESERET NEWS (Salt
Lake City), Jan. 18, 2005; Lisa Riley Roche, New Vision in Utah's Old Statehouse,
DESERET MORNING NEWS, Jan. 19, 2005.
296. Donna Kemp Spangler, Lawmakers Spar Over 'Hot' Waste Bill, DESERET NEWS
(Salt Lake City), Feb. 7, 2003, at A8.
297. Id.
298. Id. On February 8, 2005, the Utah legislature passed Senate Bill 24, which
banned entities from importing Class B or C low-level radioactive waste into the state.
Melissa Beutler Orien, Comment, Battle over Control of Low-Level Radioactive Waste:
Some States Are Overstepping Their Bounds, 2005 BYU L. REv. 155, 156 n.10 (2005).
This bill modified UTAH CODE ANN. § 19-3-307 (2005). Id.
299. Leavitt: Alternate Nuclear Waste Plan Is Hypocritical,ASSOCIATED PRESS, Feb.
8, 2003.
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Stephens stated that this legislation
waste storage facility. 30 0
represented a back-up strategy in case the Leavitt administration's legal
case failed. 30 1 This alternative, sponsored by Representative Steve
Urquhart (R-St. George), looked at isolated state trust lands suitable for
storage of nuclear waste. Stephens said that Urquhart's bill for a better
alternative was "a smart thing to do." 30 2 In the meantime, Governor
Leavitt lashed out against House lawmakers who wanted to explore Plan
B, decrying their change of stance.30 3 He called the Plan B bill
hypocritical because the state had, so far, fought waste storage on the
304
Goshute Indian reservation.
A week later, Representative Urquhart said that the opposition
rhetoric had exceeded reason and that he had decided to opt out of
pushing the Plan B proposal.30 5 He claimed that the State of Utah could
not stop the storage site, so it should, instead, position itself to have more
control over the site and to reap the tax benefits from it. 306 A few years
earlier a legal practitioner had stated that "if an Indian tribe like the
Goshutes find[s] success in their attempts to locate waste on their
sovereign land, Utah could gain compensation if it will support the tribe
in its effort to house the waste. 30 7
On March 19, 2003, Deputy Interior Secretary J. Steven Griles
offered the Skull Valley Goshute tribe 25,000 acres of state and federal
lands that could be used for retail or commercial development as a
counterproposal to the storage site.30 8 The band's leaders summarily
rejected the Interior Department's alternative to the storage site. On
April 15, 2003, Leon Bear responded to Deputy Interior Secretary Griles,
stating that he was being "disingenuous" in his proposal. 30 9 Bear added,
300.

Jerry Spangler, Resigned Lawmakers Look at N-Storage Alternatives, DESERET

NEWS (Salt Lake City), Feb. 10, 2003, at Al. Stephens later admitted making those
comments but clarified that he did not endorse the bill. Id. This author is puzzled by the
double stance taken by Speaker Stephens but intrigued by his position, which would
make a very interesting representative behind the Rawlsian veil of ignorance. See
Nussbaum, supra note 11, at A-21 (describing the veil of ignorance).
301. Id.
302. Id.
303.

Greg Burton, Leavitt Sees Hypocrisy in Proposal to Store N-Waste, SALT LAKE

TRIn., Feb. 8, 2003, at A6.
304. Kersten Swinyard, Leavitt Wary of Lawmakers' Budget Plans, ASSOCIATED
PRESS, Feb. 13, 2003.
305. Judy Fahys, Nuclear Waste Decision Put Off; Legislators Opt for a Yearlong
Study; Waste Foes Say Danger Already Clear, SALT LAKE TRIB., Feb. 19, 2003, at Al.

306. Donna Kemp Spangler, Hot-Waste Bills Go on Back Burner, DESERET NEWS
(Salt Lake City), Feb. 19, 2003, at B 1.
307. Rasmussen, supra note 281, at 367.
308. Donna Kemp Spangler, Goshutes Passing Up a Deal, Leavitt Says, DESERET
NEWS (Salt Lake City), Apr. 24, 2003, at B2.
309.

Id. See also Judy Fahys, N-Site Alternatives an 'Insult'for Tribe; Goshutes Lash
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[T]he only element to which your letter offered a specific response
was the requirement that aboriginal lands be returned to the Skull
Valley Band. In this regard [the lands] you identify as "likely
are
development,"
support[ing] substantial retail or commercial
known to members of the Band as having been contaminated by the
are
discharge of hazardous and toxic wastes. The rest of the lands
just a small fraction of our aboriginal territory, and there is no
comparison between their value and the benefits which the Band
expects to receive from the PFS project.310
In other words, Bear accused Griles of trying to patronize the tribe.
IV.

Historical Update

On December 1, 2003, Olene Walker was sworn in as the new Utah
Governor and "pledged to keep resisting efforts ...to locate a national,
nuclear-waste parking lot on the Skull Valley Goshute Reservation...
[since she was] opposed to nuclear waste and anything hotter than we
currently accept." 3 11 At the time of her inauguration, the multiple
opposing parties were continuing their fights for and against siting a
nuclear disposal facility in the Skull Valley Reservation in the following
venues:
" At the U.S. Interior Department, where Goshutes opposed
to the PFS project have asked for help in resolving legal and
political problems arising over money from the waste
project;
* In the 3rd District Court of Utah, where embattled tribal
leaders hope to gain control over bank accounts that contain
Goshute funds;
* In a Denver federal appeals court, where attorneys for the
state are trying to defend five state laws intended to foil the
storage facility plans .... [;]
* In a Washington, D.C. federal appeals court, where the state
hopes to overturn an unfavorable NRC ruling. As in the
Denver case, the state basically contends that Congress
never gave the NRC authority to license a storage facility
like the one proposed for Skull Valley.[; and,]

at Feds, Say No Deal Is in the Works; Goshutes Reject Feds' Peace Offers,

SALT LAKE

TRIB., Apr. 24, 2003, at Al.

310. Id. More pointedly, one natural resources scholar stated "that Utah has been
taking from the Goshutes... as they watched their reservation shrink and their borders
fill with toxic waste and munitions." Haynes McCoy, supra note 189, at A5.
311. Judy Fahys, Walker Picks up Banner in N- Waste Battle; Expensive Fight: While
the New Governor Doesn 't Want the Material to be Located in the State, Money to
Oppose it is Running Short, SALT LAKE TRIB., Dec. 1, 2003, at B3.
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0

Before a federal grand jury, which is considering
allegations
of corruption among the Goshute tribal
3 12
leaders.

Since then, Leon Bear has been indicted on embezzlement and tax
charges. al On January 10, 2004, three members of the Skull Valley
Goshutes-Mirlinda Moon, Sammy Blackbear, and Miranda Wash-and
their attorney, Duncan Steadman, pleaded not guilty to five counts of
bank fraud and one count of embezzlement. 14 On January 29, 2004, the
group of Goshute dissidents who opposed the nuclear waste disposal site,
filed a claim with the NRC charging instances of corruption involving
Leon Bear.3 15 A week later, the NRC ruled 3against
the petitioners,
16
stating that it "had no plans to revisit the subject.
By the end of February 2004, the U.S. Court of Appeals for the
District of Columbia had rejected the State of Utah's appeal against the
NRC alleging that the Commission did not have the authority to issue a
permit for the PFS project.3 a 7 According to the judges' panel, "[N]othing
in congressional reports and debates on the law in question suggested
that Congress meant to prohibit private storage of nuclear reactor fuel
away from the reactor site.' 318 Specifically, the court held that the
Nuclear Waste Policy Act of 1982 did not "supersede the NRC's

312. Id.
313. Judy Fahys, Goshutes, Lawyer Plead Not Guilty to Embezzlement, Fraud;
"Good Guys ": Activist Compares the Trial to that of the Olympic Bribery Case, SALT
LAKE TRIB., Jan. 10, 2004, at B3 [hereinafter Fahys, Goshutes, Lawyer]. On April 14,
2005, Leon Bear pleaded guilty to one count of federal tax fraud. Patty Henetz, Bear
Pleads Guilty to U.S. Tax Charge;Bear Pleads Guilty, Avoids Sensitive Trial, SALT LAKE
TRIB., Apr. 7, 2005, at A10. On June 27, 2005, Bear was sentenced to three years
probation and was ordered to pay over $13,000 in back taxes. Paul Foy, Tribal Chief
Sentenced to Probationfor Evading Taxes, ASSOCIATED PRESS ST. & Loc. WIRE, June 27,
2005.
314. See Fahys, Goshutes, Lawyer, supra note 313, at B3. Later, on March 28, 2005,
Sammy Blackbear pleaded guilty to one count of fraud for misusing tribal funds. Patty
Henetz, Goshute Leadership Contender Takes Plea; Sammy Blackbear: The Deal Means
He will Help the Feds Pursue Disputed Leader Leon Bear; Blackbear Strikes Deal With
Feds, SALT LAKE TRIB., Mar. 29, 2005, at Bl. On September 19, 2005, Moon and Wash
pleaded guilty to misdemeanor theft from a tribal organization. Judy Fahys, Goshutes
Make Plea Deal in Tribal Theft Case, SALT LAKE TRIB., Sept. 19, 2005, at B2. A day
later, their attorney, Duncan Steadman, pleaded guilty to one count of felony theft. Judy
Fahys, Lawyer Pleads Guilty to Theft From Goshutes, SALT LAKE TRIB., Sept. 23, 2005,
at B10.
315. Judy Fahys, Goshutes Against N-plan Ask Feds to Reconsider, SALT LAKE TRIB.,
Feb. 8, 2004, at B2.
316. Id.
317. In re Private Fuel Storage, LLC., 56 N.R.C. 390 (2002), aff'd, Bullcreek v.
Nuclear Regulatory Commission, 359 F.3d 536 (D.C. Cir. 2004).
318. Robert Gehrke, Appeals Court Rejects Utah Argument, Says NRC Can License
PrivateNuclearDump, ASSOCIATED PRESS, Feb. 24, 2004.
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authority under the Atomic Energy Act," 319 thus legitimizing the
authority of the Commission to license the Goshute reservation disposal
site. On March 5, 2004, the Court of Appeals for the Tenth Circuit
affirmed a previous ruling made by the district court, which refused to
invalidate the lease with PFS that was signed by the Skull Valley
Goshute tribal council. 32 0 The appellate court stated that the plaintiffs
had failed to properly exhaust the administrative remedies available to
the Interior Department before bringing their action in
them through
1
32

Court.

On May 6, 2004, Washington County Commissioner Alan D.
Gardner resurrected the idea and the development of Plan B in his own
county.32 2 Now that former Governor Leavitt was an EPA Administrator
in Washington, D.C., Plan B resurfaced under the rationale that "putting
the state in charge of the waste would get the deadly reactor discards
away from the populated Wasatch Front., 323 A day later, the Utah
School Trust Lands Administration convened to discuss324 the plan to
dispose of the waste in Washington and San Juan counties.
On August 4, 2004, the Court of Appeals for the Tenth Circuit
affirmed the prior district court ruling which recognized the exclusive
authority of the federal government, namely the NRC, to regulate spent
radioactive fuel.325 This decision confirmed that federal regulations
preempted Utah state legislation on the issue of high-level nuclear

319. Judy Fahys, State Is Handed a Setback in Waste Fight; D.C. Court: Judges
Reject Utah's Arguments Challenging the Licenses for the Goshute Site; Court Rules
Against State in Waste Fight, SALT LAKE TRI., Feb. 25, 2004, at B 1.
320. Judy Fahys, Goshute Dissidents Rebuffed by Federal Court, Told to Pursue
OtherAvenues, SALT LAKE TRIB., Mar. 6, 2004, at B4.
321. Id.
322. Judy Fahys, Plan to Use Trust Lands For N- Waste Pops Up Again; Counties
Unite: Washington Backs San Juan to Bring Issue to Agency's Attention, SALT LAKE
TRIB., May 7, 2004, at B8.
323. Id.
324. Id. In April 2005, the three-member San Juan County Commission voted
unanimously to revive the proposal to build a nuclear waste storage facility in Lisbon
Valley. Lisa Church, San Juan County Commission Revives Plan For a Nuclear Waste
Site; Seeking a Study: The Governor is Against the Idea, Though His Public Lands
CoordinatorBacks It, SALT LAKE TRIB., Apr. 7, 2005, at A10. The Commission asked
newly-elected Utah Governor Jon Huntsman, Jr. to approve a feasibility study "as part of
a 2003 'Plan B' proposal as an alternative to the proposed nuclear storage facility on the
Skull Valley land of the Goshute Indians." Id.
325. Skull Valley Band of Goshute Indians v. Nielson, 376 F.3d 1223 (10th Cir.
2004). In this decision, "the Tenth Circuit... determined that a state statute is preempted
if it is designed to hinder or prevent a nuclear waste disposal facility from operating in
the state ...[and] struck down a series of Utah state laws designed to prevent a licensed
high-level waste facility from operating in the state." Beutler Orien, supra note 298, at
169.
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waste.326
Roughly three months later, the State of Utah filed a petition for
review with the U.S. Supreme Court challenging the Tenth Circuit Court
of Appeals's decision to uphold a federal court's order to strike down
state laws that violated federal preemption in matters of nuclear safety.
Utah Attorney General Mark Shurtleff declared that "the federal
government ought not be making decisions about... safety... in
Utah.... This is a states' rights issue. The federal government can't
force us to take these nuclear fuel rods. 327
Finally, on February 24, 2005, the Atomic Safety and Licensing
Board, in a two-to-one split decision, set aside its previous ruling of
March 2003 and stated that military "flights by F-16s over Skull Valley
did not make the location too dangerous for the plant [PFS] wants to
build on Goshute Indian land. 3 28 The dissenting Administrative Law
Judge, Peter S. Lam, believed "that the proposed PFS facility has not
been demonstrated to meet an established safety standard for accidental
aircraft crash hazards. 3 29 According to "regulatory standards, the
project would have to be halted if the probability of a radiation breach
from a crash [was] greater than one in a million per year., 330 The
majority opinion instead reported that
The nature of F-16 flights through Skull Valley, "and the data that
can be gleaned from the reports of prior F-16 crashes ... ," show an
[eighty] percent likelihood that the speed and angle of a crash are
such that it would not breach the casks. That dropped the chance of
releasing radiation ....
Instead of a chance of four in a million
possibility, and instead of the cutoff
of one in a million, the
331
likelihood dropped to 0.86 in a million.
This decision removes one of the roadblocks posed by the
326. Judy Fahys, Court Rules Against Utah in Nuke Fight; Decision Concludes: It is
the Federal Government, Not a State, That Has Authority on Spent Radioactive Fuel;
Court Rules Against Utah in Nuke Fight, SALT LAKE TRIB., Aug. 5, 2004, at Al.
Commenting on the Tenth Circuit decision based on the Supremacy Clause, the author
concludes that "[sltates with legitimate local concerns about waste disposal need to adapt
their statutes to identify the local concerns ... ." Beutler Orien, supra note 298, at 189. It
is unclear from the tenor of the author's remark if the local concerns even embrace the
interests of the local tribe that are protected under federally-recognized sovereignty.
327. Angie Welling, Top Court Asked to Review Nuke Ruling, DESERET MORNING
NEWS (Salt Lake City), Oct. 30, 2004.
328. Joe Bauman, Member's Dissent in Ruling Gives Utah Some Ammunition,
DESERET MORNING NEWS (Salt Lake City), Feb. 25, 2005.
329. Id.
330. Travis Reed, Nuke Board OK's Skull Valley Waste Site, ASsocIATED PRESS ST.
& Loc. WIRE, Feb. 24, 2005.
331. Joe Bauman & Elaine Jarvik, Goshute Plant Clears Blocks, DESERET MORNING
NEWS (Salt Lake City), Feb. 25, 2005.
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opposition to the project, but several hurdles remain before this project
can be completed. First, the State of Utah "can appeal the licensing
board's rulings to the board itself or to the NRC's five-man commission,
or can take an appeal either to the [Tenth] U.S. Circuit Court of Appeals
or the Washington, D.C., Circuit Court., 332 In addition, "The Bureau of
Indian Affairs must give final approval to the [PFS's] lease agreement
with the Goshutes.... [Finally, t]he Bureau of Land Management must
approve rights-of-way for a [nuclear waste] transfer facility next to
the... rail line and for a proposed [thirty-two]-mile
rail spur that PFS
333
would build to the Skull Valley facility.

On September 9, 2005, the NRC ruled, by a vote of three to one, in
favor of PFS and ordered the issuance of a license to store nuclear waste
on the Goshutes' reservation.33 4 Immediately, U.S. Representative Jim
Matheson stated, "As the trustee for the -Bureau of Indian Affairs,
Interior Secretary Gale Norton could refuse to sign off on the BIA lease
agreement negotiated by the Goshute tribe., 335 Three days later, Mike
Lee, the General Counsel to Utah Governor Jon M. Huntsman,
announced that the state would file an appeal in federal court against the
NRC's ruling. 336 The saga continues.
V.

Suggested Conclusions
I know it sounds absurd but please tell me who I am. Now watch
what you say or they'll be calling you a radical, liberal,fanatical,

332. Patty Henetz, Utah Loses Key Battle Over N-waste; FederalPanel Rejects Last
State Objections to Skull Valley Storage; Skull Valley N-waste Plan Scores a Big Win,
SALT LAKE TRIB., Feb. 25, 2005, at Al. On May 24, 2005, the licensing board rejected
the State of Utah's appeal, which had challenged the previous February 24, 2005 ruling.
See Robert Gehrke, Agency Rejects Latest Appeal of Skull Valley Nuke Storage; Safety
Board: A ConsortiumCould Be a Step Closer to Building the Facility,But Other Avenues
Are Available to the State, SALT LAKE TRIB., May 25, 2005, at A18.
333. Id.
334. Jerry D. Spangler & Bob Bernick, Jr., NRC Ruling Won't End Fight Over Nwaste, DESERET MORNING NEWS, Sept. 10, 2005 [hereinafter Spangler & Bernick, NRC
Ruling]. Simultaneously, "the commission rejected Utah's argument that a dangerous
radiation release could result if the casks were struck by a bomb-laden jetfighter." Judy
Fahys & Robert Gehrke Oberbeck, Feds Say 'Yes' to Waste Storage; I Intend to Win':
Utah Governor Acknowledges the NRC Decision is a Major Setback but Refuses to Give
in; Utah Vows to Keep Fighting the Nuclear-Waste Storage, SALT LAKE TRIB., Sept. 10,
2005, at Al. The only commissioner opposed to the issuance of the license "said the
aircraft ruling allowed too much uncertainty in engineering calculations and computer
models, given the potential harm to the public." Id.
335. Spangler & Bernick, NRC Ruling, supra note 334. As an interesting aside, is it
fair to argue that Representative Matheson invoked the trustee relationship of the federal
government in a patronizing attempt to protect the Indians against themselves?
336. Joe Bauman, Utah to File Appeal to N-Repository Ruling, DESERET MORNING
NEWS, Sept. 13, 2005.
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criminal.

Paraphrasing Rawls' work, one scholar concludes,
[O]n a micro-level ...[Rawls] requires the siting process to yield the
greatest benefit . . . to the least advantaged. A progressive siting
scheme is justified ...if such siting would be more likely to improve
the condition of the poorest members of society than one that ...
imposed the burden disproportionately upon the poor and the
minorities. 3

Comforted by this interpretation and relying on my own elucubrations, I
propose a diverse implementation of Rawlsian justice.3 39
A careful reading of Rawls' theories provides a different application
of these inequality decisions in the siting process in a utopian society.
The premise to this re-interpretation comes from the argument raised by
Kai Nielson in support of equality of life prospects in an industrial
society. "Without a roughly equal sharing of burdens, there cannot be a
situation where everyone has equal life prospects or has the chance
equally to satisfy his needs. The principles of radical egalitarian justice
are implicated in its conception of an ideally adequate equality of
condition. 340
Suppose society, armed with philanthropic sensibility, transfers the
facilities and the waste into a wealthy neighborhood.34 1 In order to pass a
test of arbitrariness, this solution has to work to everyone's advantage.
For that to happen, the least advantaged group in society has to prefer the
new condition which allows everyone to gain, in some way, from the
introduction of polluting factors. Starting at the local government
level,342 directives should be implemented to develop a system of mass
337. SUPERTRAMP, THE LOGICAL SONG (A&M 1979).
338. Been, Fairness,supra note 8, at 1048-49.
339. This proposed redistribution of outcomes entails a prior redistribution of
decision-making power behind the veil of ignorance in accordance with Rawlsian
precepts. For an interesting discussion of redistributive powers and outcomes in
environmental justice, see R. W. Lake, Volunteers, NIMBYs, and Environmental Justice:
Dilemmas of DemocraticPractice,28 ANTIPODE 160 (1996).
340. KAI NIELSEN, EQUALITY AND LIBERTY: A DEFENSE OF RADICAL EGALITARIANISM
(Rowman & Allanheld 1985). A critical race scholar pointedly argues against "the
imposition of abstract strictures of neutrality upon a game in which systematically
nonneutral practices have left so many raced and stigmatized outsiders with so few good
cards to play."

GLEN C. LOURY, THE ANATOMY OF RACIAL INEQUALITY 122 (Harvard

University Press 2002).
341. This is and will remain a hypothetical proposition because, as stated by one
author, "With every state vocalizing oppositions to it's [sic] state becoming the dumping
ground for the United States, it is doubtful that a state would offer its land as a home to
the waste." Rasmussen, supra note 281, at 347.
342. This is where Executive Order No. 12898, as implemented properly, would
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transportation from the neighborhoods where most poor and minorities
live to the areas where most of them work. This would allow minorities
and the poor to commute to work and, hopefully, receive higher paying
jobs. This project would be paid for by taxation of both the workers and
the industrial facilities that are petitioning for siting. On the other hand,
the wealthy elites would receive, as material gains from this project, the
tax deductions that they always crave, plus free transportation passes.
The utilitarian principle, or zero sum game, would not apply to this
hypothesis in today's society. In fact, in this utopian situation, there is
no pattern in which the disadvantages of one group are counteracted 3by
43
the advantages of another one. It is a win-win situation for all!
Everyone gains from this proposal. The wealthy elites not only receive a
tax deduction and the opportunity to use free transportation to commute
to their downtown jobs, but they also get to feel good about themselves
for their philanthropic and humanitarian stance toward the
disenfranchised. Businesses can finally operate their facilities without
any challenge from NIMBY's 344 or soccer moms. 345 Finally, minorities
and the poor gain the chance to find jobs with the industrial complex or
the waste 6depository without hypothecating their future, or that of their
progeny.

34

In the long run, the health risks associated with working or living in
allow minority and low-income communities to participate in the environmental
processes of local government actions. Exec. Order No. 12,898, 3 C.F.R. 859 (1995),
reprintedas amended in 42 U.S.C. § 4321 (1994).
343. Ian Rosenthal, The Casefor InterstateLand Exchanges, 15 VA. ENVTL. L.J. 357,
377 (1995-1996). In his article, Rosenthal uses straightforward utilitarian cost-benefit
analysis to justify the ripping-off of the federal government and its assets on the pure
basis of economic development and profit. Id.
344. NIMBY, which stands for "Not in My Backyard," has become a symbol for
neighborhoods that exclude certain people because they are poor, disabled, or racial or
ethnic minorities. See, e.g., National Low Income Housing Coalition, The NIMBY
Report: On the Continuing Struggle for Inclusive Communities, http://www.nlihc.org/
nimby/ (last visited Oct. 7, 2005).
345. This is, of course, sarcasm. But, another legal author suggests how it appears
"unlikely that anyone-save the 'monsters' themselves-would actually consent to or
choose a society that awarded grotesquely disproportionate quantities of its resources to
'utility [or 'wealth-'] monsters."' Hockett, supra note 41, at 1287. Evidently, in our
society the "monsters" make the environmental policy decisions for the rest of us.
346. Some authors, staunchly settled on their hypocrisy, would counteract that these
extreme measures are not actually necessary because the siting of hazardous waste
facilities has benefited lower class minority communities.
See Jane Seigler,
EnvironmentalJustice:An Industry Perspective, 5 MD. J. CONTEMP. LEGAL ISSUES 59, 64
(1994); Daniel Kevin, "Environmental Racism" and Locally UndesirableLand Uses: A
Critique of EnvironmentalJustice Theories and Remedies, 8 VILL. ENVTL. L.J. 121, 140
(1994). Would either Seigler or Kevin move, sua sponte, into the midst of the Skull
Valley Goshute reservation after the opening of the nuclear waste facility? "Ai posteri
l'ardua sentenza." ALESSANDRO MANZONI, INNI, ODI, E CoRi (1996). In English, this
phrase means, "Let's leave to our progenies the arduous answer." Id.
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347
a polluted environment will be fairly divided between the two classes
because they will be equally exposed to the same source of harm. If
there were still an unfair advantage, it would remain on the side of the
wealthy elites because they could afford better health coverage. This
advantage is irrelevant, for the sake of argument, because it was a
condition existing a priori, as it was distributed under the veil of
ignorance. Further, we should keep class advantages in our society, or
we would immediately turn into rabid socialists! 348 Class separation and
advantages notwithstanding, this simplistic proposal 349 would be more

347. Once again, a dose of sarcasm is necessary. This author, in this case, still
divides society into bourgeois and proletariat. In reality, a distinction of elites, middleclass, lower-class and underclass would be more appropriate. In terms of decisionmaking, however, this author has made the assumption that rarely does the middle-class
share the power of governmental decision-making, although, as far as white privilege is
concerned, it may reap the benefits of it. For a similar analysis in the sociological world,
see WILLIAM JULIUS WILSON,

THE TRULY DISADVANTAGED: THE INNER CITY, THE

UNDERCLASS, AND PUBLIC POLICY (The University of Chicago Press 1987).

348. John D. Leshy, NaturalResources Policy in the Clinton Administration:A MidCourse Evaluationfrom Inside, 25 ENVTL. L. 679, 685 (1995). Leshy uses the expression
of "rabid socialists" as antithetical to proper capitalist managerial skills. Id. This author
is still puzzled, though, why Leshy connotes the socialist theory with rabies. Unless the
argument is that socialists are per se animals, the expression is totally meaningless
because he could have used adjectives such as obtuse or stubborn. In addition, according
to evolutionist theory humans are animals too. On a similar form of rhetoric against
socialists and/or environmentalists, see Carl T. Rowan, Nature's Disasters Show Earth's
Fragility, CHICAGO SUN TIMES, Jan. 19, 1994, at 35 (describing radio talk-show host
Rush Limbaugh's tirades against the enemies of capitalist society).
349. While the proposal in this paper is simplistic, readers may refer to a more
economically-fit and "just" approach submitted by two renowned economists.
Christopher Boerner & Thomas Lambert, Environmental Justice Can Be Achieved
Through Negotiated Compensation, in ENVIRONMENTAL JUSTICE 76, 92 (Jonathan S.
Petrikin ed., 1995). According to Boerner and Lambert,
To the extent that current environmental standards ensure minimal exposure
risks, the primary costs associated with hosting a polluting or waste facility are
"inconveniences."... Community residents might find it in their best interests
to endure these nuisances and minimal health risks in exchange for substantial
economic benefits.
However, policies which automatically prohibit or
discourage facility owners from building in disadvantaged neighborhoods
effectively eliminate opportunities for poor and minority communities to
negotiate mutually beneficial arrangements with developers. By denying
much-needed economic opportunities, such policies exacerbate the social ills
which already plague many minority and low-income neighborhoods.
Id. Interestingly enough, just as Marx stood Hegel on his head, our analytical approach
allows us to reach an alternative form of environmental justice which stands Boerner and
Lambert on theirs. Clich&aside, it is hypocritical for these authors to propose that "just"
compensation is a mere "inconvenience" because they, as most of academia, enjoy
organic foods in an environment of cleaner skies and waters. Furthermore, it is
demeaning, if not patronizing, to human intellect to refer, as they do, to environmental
justice policies as "paternalistic." Id. at 97. Such proposals are based on the same kind
of paternalism that is embedded in our present capitalist society in which two white male
researchers necessarily know better than entire disenfranchised communities in this
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promptly accepted as reasonable by the disenfranchised because "they
regard the package of slightly dirtier air and higher wages as preferable
to the slightly
cleaner air and lower wages back where they came
0
from.

, 35

Alas! I am not alone in my ramblings. Another author has
contemplated the same proposal espoused in this article, but based on
purely economic theory. But, as that author, in a savvy fashion,
concludes that this environmental justice policy would be inefficient, we
are left to wonder where the element of justice loses its appeal. It is a
matter of the bottom line. "Although an inefficient policy whose costs
and benefits are borne by persons at different wealth levels may be a
good thing with respect to distributive goals, it is a bad thing with respect
to at least one normative goal, namely efficiency. 3 51 This is why Rawls,
in his liberal democratic view, would never challenge the roots of freemarket society.3 52 In fact, as Nielsen realizes, Rawls belongs to the
category of "social liberals .... What they say is ...socialism friendly,
but they do not endorse socialism and, though their egalitarianism is
robust, it... 53does not take us beyond welfare and fair-equal opportunity
liberalism.

''

3

On the other hand, Rawls' ideals are still more consistent with
principles of distributive justice than Nozick's. 354 Ultimately, Rawls'
country. Isn't the same paternalism proffered by them, and by most of us, when we ask
our female partners to shave their legs?
350. Whitehead & Block, supra note 42, at 86. The two authors, in a very pedantic
fashion, accomplish their goal, more or less explicitly, to show their profound
insensitivity both in the realms of race and gender by using a prose, which is not racially
or gender neutral. Id.
351. Adler, Beyond, supra note 18, at 321.
352. One author ponders that "[t]he most remarkable transformation of environmental
thinking involves the gradual incorporation of economic approaches to problem solving.
Whether the eventual goal of this process is the incorporation of environmentalism into
economics or vice versa remains unclear." Michael Oppenheimer, Context, Connection,
and Opportunity in Environmental Problem Solving, ENVIRONMENT, June 1995, at 10.
This is a rhetorical question, indeed. In a capitalist society, environmentalism acquires
significance only under an economics perspective; there is no other contextual ground!
353. Kai Nielsen, Socialism and EgalitarianJustice, 19 WINDSOR Y.B. ACCESS JUS.
367, 385 (2001).
354. In an acidic critique to Rawls, Nozick proposes a convoluted rhetorical question,
which ultimately is posed, according to him, to reflect the inappositeness of the entire
distributive justice paradigm. See ROBERT NOZICK, ANARCHY, STATE AND UTOPIA (Basic
Books 1974). Challenging Rawls' concept ofjustice, Nozick asks his two interlocutors:
Look, better endowed: you gain by cooperating with us. If you want our
cooperation you'll have to accept reasonable terms. We suggest these terms:
We'll cooperate with you only if we get as much as possible. That is, the terms
of our cooperation should give us that maximal share such that, if it was tried to
give us more, we'd end up with less.
Id. How generous these proposed terms are might be seen by imagining that the better
endowed make the almost symmetrical opposite proposal:
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ideas were more far-sighted than those which reflect the present status
and exemplified by
quo covertly disguised by Nozick's rhetoric
355
President George W. Bush's stance on the issue.
Although I have written this essay in a thought-provoking fashion, I
admit that nothing short of a revolution 356 would ever change our social
structure of counterrevolutionary containment.357 Since I will never
advocate those means, I shall go back to our academic, theoretical, and
mental musings because I, as others, have grown so accustomed to
allowing "large monied interests, influence peddlers, public relations
campaigns, back-room deal-making, self-interest parading as high civilmindedness, elected officials pandering to public fears and stereotypes,
and bureaucrats advancing their ideological agendas under cover of the
cold and sterile calculus of cost-benefit analysis to determine the
importance of a place.. .,,358 without ever doing anything about it.

Look, worse endowed: you gain by cooperating with us. If you want our
cooperation you'll have to accept reasonable terms. We propose these terms:
We'll cooperate with you so long as we get as much as possible. That is, the
terms of our cooperation should give us the maximal share such that, if it was
tried to give us more, we'd end up with less.
Id. If these terms seem outrageous, as they are, why don't the terms proposed by those
worse endowed seem the same? Why shouldn't the better endowed treat this latter
proposal as beneath consideration, supposing someone to have the nerve explicitly to
state it? My answer to Nozick suggests to him that the "latter proposal" is the present
status quo, which Rawls was interested in changing with his concept of distributive
justice. Why would we otherwise seek justice and fairness if not for fixing a system that
is modeled to sustain those very same outrageous practices exalted by Nozick's eloquent
but self-serving rhetoric? As Brown pointedly observes, "distributive justice requires
both fairness and minimization of unjustified inequality." Brown, Casting,supra note 9,
at 100 n.139. On the same critique posed to Nozick's argument, see generally Carole
Necole Brown, Taking the Takings Claim: A Policy and Economic Analysis of the
Survival of Takings Claims After Property Transfers, 36 CONN. L. REV. 7 (2003).
355. See Valerie Taliman, U.S. House Approves Nevada Nuclear-Waste Dump on
Disputed Lands, INDIAN COUNTRY TODAY, May 13, 2002. According to a radical
would involve.., every able bodied person ...to take his or her turn at
egalitarian, "[I]t
a fair portion of the necessary unpleasant jobs.. . all.., would share equally in these
burdens-in doing the things that none of us want to do but that we, if we are at all
reasonable, recognize the necessity of having done." NIELSEN, supra note 340. Who
better than the U.S. President to give a compassionate example!
356. Adler suggests, instead, that "we may not be able to come to overlapping
consensus on how health and safety threats should be regulated, but we can (I think)
come to agree that the regulatory status quo should change. Relatedly, we can come to
consensus, in a very general way, on what the change should be." Adler, Against, supra
note 9, at 1247.
357. For a grim prediction of the present political status quo, see HERBERT MARCUSE,
COUNTERREVOLUTION AND REVOLT 24-25 (Beacon Press 1972).
358. Williams, supra note 157, at 1150. As Hockett might argue, the founding fathers
of our society, or "Rawlsian choosers, bleached as they were of all individuating
information, were not so much 'social' as they were reductively identical .. " Hockett,
supra note 41, at 1287.

